





JANUARY TERM, 1846. 915 


Branch Bank at Huntsville v. Steele. 











REPORTS 


OF 


CASES ARGUED AND DETERMINED 


JANUARY TERM, 1847. 





BRANCH BANK AT HUNTSVILLE vy. STEELE. 


1. Where the transcript of the record of a rejected claim, by a creditor a- 
gainst an insolvent estate, does not show the cause was in progress of be- 
ing audited previous to the passage of the act of 1843, and no final set- 
tlement of the estate by distribution between the creditors, the writ of er- 
ror is properly sued out against the administrator, and the other creditors 
are not necessary parties. 

2. The reference of the evidence in support of, and against such a claim» 
may properly be made to the court, instead of trying it before a jury, by 
consent of parties, and a writ of error will lie from its decision, as on an 
agreed case, 

3. Notice to the cashier of a bank, that its modification of the proposals of 
a party are acceded to by him, is notice to the bank. 

4. A proposal by a debtor, asking the bank to permit him to pay his debt in 
State bonds, modified by the bank so as to fix the amount of bonds con- 
sented to be received, if delivered in a certain period, together with in- 
structions to the cashier to receive the bonds within that time, imposes no 
obligation on the debtor to deliver the bonds, although, after the modifica- 
tion of his proposals, he informs the cashier that his intention is to carry 
out the agreement. 
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5. A contract, to be valid, when founded on mutual promises, must be bind- 
ing on both parties, and when there is a want of mutuality, the promise of 
the party supposed to be bound, is not binding on this account. There- 
fore, an agreement to receive State bonds at a future day, in discharge of 
a debt, does not discharge an indorser when the debtor is not also bound 
to deliver the bonds. 








Writ of Error to the Orphans’ Court of Madison. 


Tue estate of Henry Stokes being represented as insolvent 
by George Steele, the administrator, the Bank filed as a claim 
against the estate, the note of Benjamin Patterson, dated 12th 
August, 1841, payable one hundred and twenty days after 
date, to said Stokes, for $4000. The note is indorsed by 
Stokes and another person, and they waive entirely the ne- 
cessity for protest and notice. 

The administrator filed his objections in writing, to the 
allowance of this claim, on the following ground, to wit :— 
Because Henry Stokes was the accommodation indorser of 
Patterson—that this was known to the bank—that after the 
making and indorsing of the note, and the acceptance and 
discount thereof by the bank, to wit, on the 14th of April, 
1842, the bank made a new contract with Patterson, where- 
by further time was given him to pay the same, to wit, from 
the 14th April, 1842, to the 14th August, 1842—and after- 
wards, on the 18th of August, 1842, said contract between 
the bank and Patterson was renewed, by which the bank ex- 
tended further time to Patterson to pay the debt, to wit, from 
the 18th of August, 1842 to the 1st January, 1843, and again 
extended it, giving further time. And all this was done 
without the consent of Stokes, or of his administrator, 
whereby the estate is released from all liability on said 
claim. 

At the hearing of the claim, after the note was produced, 
and read, the defendant proved and read the following letter, 
dated 12th April, 1842, addressed to the President, §c. of the 
bank : 

Gentlemen—I am indebted to the Branch Bank at Hunts- 
ville, to the extent of $21,500, and I am indorser for George 
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Cox, for $1500. It is well known to your board that I am 
not able to pay but a small amount of this debt, unless you 
would consent to receive it in State bonds. I therefore pro- 
pose to pay the debt, if you will authorize the cashier to en- 
ter into an arrangement with me for the redemption of $60,- 
000 of bonds, out of which I will pay the said $23,000. 

Bensamin Patterson. 

He then proved the following resolution by the bank : 

. Resolved, that upon Benjamin Patterson delivering to the 
agent of this bank, John J. Palmer, in New York, or to our 
agent, G. H. Bayard, in Mobile, at any time within four 
months from date, $48,000 of Alabama State bonds, redeem- 
able by this bank, that the cashier be instructed to take them 
at par, deducting from the amount $23,000, the amount due 
to this bank from said Patterson, and George Cox, and pay 
him the balance, $25,000, in Alabama bank notes. This re- 
solution was adopted 18th August, 1842. 

He then proved the following letter from Patterson to the 
bank, under date of 9th August, 1842: 

Gentlemen—I beg leave respectfully to state, that it will 
be out of my power to purchase the State bonds, which I en- 
gaged to deliver to your bank within the sixty days allowed 
me. The time is so short that the friends who are willing 
to aid me in the purchase of the bonds, are not willing to 
commit themselves unless more time is given, and it is proba- 
ble I should have to send to England to make the purchase. I 
therefore must ask your board to extend the time granted un- 
til the 1st of February next, after which time I shall ask no 
further indulgence. Under the impression that your board 
would give me more time, I have arranged for the settlement 
of the debts at Nashville, which I would not have done under 
any other circumstances. 

He then read the following resolution adopted by the bank 
the 29th December, 1842. 

Resolved, that Benjamin Patterson be allowed until the 
1st day of January next, to consummate the contract entered 
into with him by this bank, for the purchase of $48,000 of 
Alabama State bonds, redeemable by this bank, and that the 
terms stipulated by a resolution adopted by the board, on the 
14th of April, last, be complied with by the cashier, whenev~ 
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er the provisions of that resolution are executed by the said 
Patterson, at any time on or before the first of January 
next. 

He then proved the following letter from Patterson to the 
bank, under date of 28th December, 1842: 

Gentlemen—The time which you gave me to comply with 
a resolution of your board, passed on the 14th April last, will 
expire on the Ist of January next. It has not been in my 
power to comply with the resolution, but I have now a nego- 
tiation in progress which I hope and _ believe will enable me 
to comply, provided your board will extend the time ninety 
days from the Ist January next. 

He then proved the following resolution adopted by the 
bank, the date of which is not given: 

Resolved, that sixty days longer be allowed to Benjamin 
Patterson to comply with the resolution of the board adopted 
14th April last. 

He then proved that Stokes was the accommodation in- 
dorser for Patterson—that Patterson was largely insolvent— 
that at the date of his first letter to the bank, Alabama bank 
notes were at a discount of about 15 per cent.—that in Au- 
gust, 1842, they were about 35 per cent. discount, and in 
December of that year, about 40 per cent. discount—that a 
few days after the adoption of the first resolution, Patterson 
applied to the bank to know its action on his proposition and 
was informed by the cashier what had been done—that Pat- 
terson then asked him for a copy, that he might send it to 
the agent of the bank, to let him know how to act when the 
bonds were presented—that the cashier gave him a copy, or 
letter to this purport, i. e., that upon Patterson’s presenting 
such bonds to him, that the agent was to receive them and 
draw on the bank for the balance left after paying Patterson’s 
debt—that Patterson intended to carry out the contract, and 
employed an agent who was then going to New York, to 
buy such bonds if he found it practicable to do so, and sent 
by him said copy, or letter—that shortly after the adoption 
of the resolution, in August, 1842, Patterson applied to the 
cashier, and obtained from him a copy of it, and told him the 
same thing as before—this copy was sent to Pattersan’s 
agent. 
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It was further proved, that the bank issued notices against 
Patterson, returnable to the April term, 1842, of Madison cir- 
cuit court, but withdrew said notices before obtaining judg- 
ment. At what time they were withdrawn, or whether serv- 
ed on Patterson was not shown. 

The defendant further proved, that the administrator of 
Stokes was a director of the bank in 1842—that he left the 
bank and did not vote on any of the propositions of Patter- 
son, saying he would take advantage of any thing the board 
might do in the matter. 

The plaintiff then proved that Patterson had never given 
notice to the president, or any director, that he accepted their 
modification of his several propositions. Also, that after the 
adoption of the first resolution above mentioned, there was 
no delay in taking the necessary steps to enforce the collec- 
tion of the said debt, also, that suit was instituted and judg- 
ment obtained against Patterson at the August term, 1842, of 
the county court of Madison, which was the first court after 
the adoption of the first resolution, to which suit could be 
brought-that executions were regularly issued thereon, and re- 
turned no property found. ‘The plaintiff then offered to prove 
that no contract or agreement was made by the bank with Pat- 
terson to give time of payment, or extend the day of payment, 
or change the mode of payment, but on the contrary, there 
was an express verbal understanding, that no time was to be 
given, nor any proceedings stayed. The defendant objected 
to this evidence, and the court excluded it. 

The foregoing is all the proof exhibited on either side, and 
it was agreed the court should decide both the law and the 
facts. 'The court decided that the estate of Stokes was re- 
leased from all liability on said note. 

The plaintiff excepted to this decision, as well as the ex- 
clusion of the evidence above stated, and now assigns the 
same as error. 











C. C. Cray, for the plaintiff in error, insisted— 

1. That no binding contract was entered into by the bank 
with Patterson. The utmost effect which can be claimed is, 
that the propositions of Patterson were modified by the bank, 
but there is nothing to show that this modification was ac- 
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ceepted by him so as to make the contract complete until the 
modification was accepted, and the bank notified, Patterson 
was not bound. [Branch Bank at Huntsville v. Robinson, 5 
Ala. R. 623.] 

2. The resolutions of the bank do not propose to give any 
day of payment to Patterson, but merely to accept payment 
in a particular mode, if made by acertain day. The offer 
which the court rejected, was to show the express verbal un- 
derstanding, that no time was to be given, or proceedings 
stayed. ‘The court thus construed the resolutions as an es- 
toppel, by which the bank was concluded from showing the 
truth. [Bank v. Robinson, 5 Ala. R. 628.] 

3. No delay was given to Patterson. In point of fact he 
was sued, as soon as the law allowed by the ordinary legal 
measures and the proceedings prosecuted to insolvency whilst 
the propositions were pending. In the absence of a request 
from the surety, no active diligence was necessary, and mere 
delay will not amount to laches. [1 Story, 321 to 326; 3 
Ala. Rep. 335. | 

' 


Rostnson and A. F. Hopkins, for the defendant in error, 
argued— 

1. That the bank had the capacity to contract in the man- 
ner shown by the bill of exceptions. Under the act autho- 
rizing the issue of the State bonds, each bank was to redeem 
those issued by itself. [Dig. 115, $$ 63, 64, 65, 70.] It is 
no objection to the power, that the bonds were not due. As 
a general rule a bank has the power to do what is necessa- 
ry to attain the object directed. [Angell & Ames on Cor. 
200; People v. Utica Ins. Co. 15 Johns. 385 ; 2 Cowen, 699.] 
A contract like this is not prohibited by public policy, and 
may be enforced at law, or in equity. [Frost v. Clarkson, 7 
Cowen, 25; Latham v. Baker, 6 Term, 67; Wright v. Bell, 
2 En. Ex. Rep. 258.] 

2. The contract was complete by the assent of the minds 
of the contracting parties. Patterson made the proposition, 
and the bank modified it as to the amount to be taken. ‘To 
this modification Patterson expressly assented. But the as- 
sent may also be inferred from the acts of the parties. [Chit. 
on Con. 6; Train v. Gould, 5 Pick. 380.) The act of Pat- 
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terson, in procuring a copy of the resolution, and sending it 
to New-York, and that of the bank in dismissing the suits at 
the April term, is susceptible of no other meaning. Again, 
the second letter of Patterson shows clearly his previous ac- 
ceptance of the modification by the bank. ‘The fact of Pat- 
terson’s employing an agent to buy the bonds, seems to be 
conclusive on the bank. In Everett v. U. S. Bank, 6 Porter, 
166, a bank modified a debtor’s proposition if the consent of 
his sureties was obtained, yet the court held that acts done 
by the principal under his proposition discharged the sureties. 
The case here is unlike that of Bank v. Robinson, 5 Ala. R. 
623, as there was no notice given in that, but here it was gi- 
ven to the cashier, who is the executive officer of the bank. 
{Angel §* Ames on Corp. 244 to 247; Everett v. U. 8. Bank, 
6 Port. 166.] 

3. The contract was on suflicient consideration, and there- 
fore binding. A benefit to the party promised or some trou- 
ble or prejudice to the other party is a good consideration, 
[Comyn on Con. 13, 25; Meek v. Smith, 7 Wend. 318; O- 
verstreet v. Phillips, 1 Litt. 123.] So any damage to another, 
or suspension of his right, although no actual benefit accrue 
to the party undertaking. [3 Burr. 1673; Brooks v. Bell, 
18 John. 337.] Nor is it necessary the consideration should 
exist at the time of the promise if the person to whom it is 
made incurs any loss or liability. [5 Pick. 384.] Here the 
benefit to the bank is evident from the depreciation of its pa- 
per, as well as the raising securities, carrying interest, with 
bills bearing none. Independent of this, the security of the 
debt was a consideration. ‘The taking a new security even 
without any of these considerations discharges the surety. 
{ Chitty on Bills, 442,; 2 Metc. 176; Gifford v. Allen, 3 Ib. 
255 ; English v. Darley, 2 B. & P. 61; Gould v. Robson, 
8 East, 575; 18 Ves. 21; 1 Brock. 220; 2 Bro. C. 580, 3 
Howard, U. 8S. 510; Bank U.S. v. Hatch, 6 Pet. 250.] If 
the debtor’s own note or bill, payable at a distant day, will 
discharge his surety, certainly his promise to pay in a differ- 
ent way, will doso too. The confession of a judgmént with 
a stay has this effect. [Fletcher v. Gamble, 3 Ala. Rep. 335. ] 
Another consideration which may be adverted to, is the pay- 

116 
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ment of other debts by Patterson, on the faith of this con- 
tract—thus diminishing the general fund to pay all creditors. 
So also the promise itself is a consideration. [Briggs v. 
Tillotson, 8 John. 236 ; Chitty on Con. 15 to 17.] 

4. The surety has the right to stand on the very terms of 
his contract, and a change in any material part of it will dis- 
charge him. [McKay v. Dodge, 5 Ala. Rep. 388; Miller v. 
Stewart, 9 Wheat. 702.]. Here, Patterson’s debt was paya- 
ble in money, and the new contract stipulates that it shall be 
paid in State bonds. [1 Paine’s C. C. 305; 5 Ala. 388 ; 9 
Wheat. 680 ; 4 Porter, 52.] 

5. So if a creditor does any act which impairs a security 
held by him, or which lessens or abridges his rights against 
the principal, this will discharge the surety ; as if the plain- 
tiff puts execution in the sheriff’s hands, and then withdraws 
it. [7 Leigh, 259: 2 Stewart, 189; 2 Bro. Ch. 581; 2 Ves. 
544; 1 Mumf. 269; 1 Call. 18; 10 John. 587 ; 3 Bibb, 469,} 
and it is the same when the creditor stays proceedings before 
judgment. [Craig v. Cox, 2 Bibb, 399; Comegys v. Cox, 
1 Stew. 262; 3 Ib. 14; 2 Ib. 63; 1 Mumf. 45.] The effect 
of the contract between Patterson and the bank was to tie up 
the latter from proceeding against the former. [Black v. 
Zachery, 3 Howard U.S. 510. Myer v. Wells, 5 Hill, 463 ; 
Comegys v. Booth, 3 Stewart, 14.] 

6. The parol evidence was clearly inadmissible to explain 
the written contract evidenced by the resolution of the bank. 
[1 Phil. Ev. 555, 561, 567. Coleman v. Crumpler, 2 Dev. 
508; King v. Baldwin, 2 John. Ch. 557 ; McCay v. Moss, 5 
Porter, 88; Mead v. Steger, Ib. 498 ; Paysant v. Ware, 1 
Ala. Rep. 161; Dozier v. Duffee, Ib. 320; Beard v. White, 
Ib. 436; Litchfield v. Falconer, 2 Ib. 280; Rhodes v. Sher- 
rod, 9 Ala. Rep. 63.] 

7. By the agreement the court was substituted for the jury, 
and as the jury would, under the evidence, have been war- 
ranted in finding for the defendant, the court will not disturb 
the judgment. It is not an agreed case—no facts are agreed 
on by the parties, but by the stipulation the court is substitu- 
ted for an arbitrator. 

8. The creditors in whose favor judgment was given for 
the distribution of the estate, are necessary parties to this 
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writ of error, and unless thus amended, it should be dismiss- 


ed. 


GOLDTHWAITE, J.—1. Previous to considering the 
principal question presented here, it is proper to clear the 
way, by disposing of the matters which are urged against its 
examination. The first of these is, that the creditors whose 
claims were allowed against the estate, are necessary parties, 
and unless the writ of error is so amended as to include them, 
it should be dismissed. The transcript does not show when 
the estate was adjudged insolvent, though it seems the ad- 
ministrator reported it to be so in June, 1842. In Martin v. 
Baldwin, 7 Ala. R. 923, we held, that if an estate was in pro- 
gress of being audited, when the act of 1843 was passed, the 
previously existing law, would govern, but if the initiatory 
steps only had then been taken, all the subsequent proceed- 
ings should conform to that act. It does not appear here, 
what proceedings had taken place with respect to the audit- 
ing of the claims in general against this estate, but with re- 
gard to this particular claim, the court and parties seem to 
have acted under the last act. Hence we conclude that the 
estate was not in progress of being audited when the act of 
1843 was passed. Under that act, the administrator is the 
only necessary defendant in error, when the writ of error is 
prosecuted previous to the final settlement by acreditor whose 
claim is disallowed. Although from some parts of the re- 
cord we might infer that the estate was settled, so far as to 
declare a dividend between the creditors, yet even that does 
not appear from any judgment of the court. We must there- 
fore conclude, as we did in the ease just cited, that the final 
action of the court has not yet been had on the settlement, 
and in this condition of the record, there is nothing to show 
the necessity to make the creditors parties to the writ of 
error. 

2. Another objection to reviewing the judgment of the 
court is, that in making it the judge acted rather as an arbi- 
trator chosen by the parties, than as a judicial officer, and 
therefore that his decision can no more be reviewed, so far 
as the facts and law of the case, than the verdict of a jury in 
the absence of exceptions. We can only say, in answer to — 
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this, that the judgment, if that of an arbitrator, has no place 
on the records of the court, without some action by the judge. 
But we look upon the matters stated in the bill of exceptions 
as the agreement of the parties, to dispense with a jury trial, 
and to submit the facts to the court for its decision, in the 
same manner as if presented by an agreed case. We are not 
aware there is any valid objection to such a mode of proceed- 
ing, and have no difficulty in pronouncing the judgment in 
this form capable of revision. 

3. Coming then to the consideration of the principal ques- 
tion, we cannot concur in the view of the plaintiff, that it is 
settled by the former decision of Bank at Huntsville v. Ro- 
binson, 5 Ala. Rep. 623. The question was not there dis- 
cussed by the court, but its decision turned on the ground that 
no notice was given to the bank, that the debtor assented to 
ils modification of his proposals. In the piesentcase it appears 
the cashier of the bank was informed by the debtor, that he 
intended to carry out the proposal as modified by the bank. 
The cashier of a bank is its executive officer, by whom in 
general its correspondence and intercourse with others is usu- 
ally conducted, and a notice to him is substantially a notice 
to the corporation. [Everett v. U. S. Bank, 6 Porter, 166. | 
So far then as the assent of Patterson to the modification of 
his proposals by the bank, and a notice of that assent ope- 
rates on the consummation of this agreement, we must con- 
sider it complete. 

4. And this makes it essential to inquire—which we de- 
clined to do in the case just cited—what the agreement be- 
tween the bank and its debtor was, and whether any, and 
what, legal obligations were imposed by it on either party. 
It is contended that Patterson, by it, was bound to deliver to 
the bank $48,000 in State bonds, and that the bank, on his 
default, was entitled to an action against him. We take a 
different view entirely of what passed between him and the 
bank, and think that no obligation was imposed upon him, or 
intended to be assumed, to furnish the bonds. In our judg- 
ment, this is apparent from his letters to the board of direc- 
tors. He does not approach the bank as the holder of secu- 
rities which he wishes to dispose of, and which the bank is 
desirous to buy, or bound to redeem at a future day, but as a 
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debtor to the institution, absolutely unable to meet his en- 
gagements, unless through the aid of means from his friends 
he may be enabled to obtain the control of State bonds. 
Even this cannot be done unless the bank will consent to 
furnish its bills to a larger amount than the sum for which he 
proposes to extinguish his debt. No fair construction of his 
proposals, in our judgment, can make it amount to an engage- 
ment on his part, absolutely and unconditionally to furnish 
$60,000, or indeed any other amount of State bonds. His 
object seems to have been—and none can doubt the fairness 
and integrity with which it was entertained—to try the mar- 
ket in New York, or elsewhere, to see if the monies to be 
paid out by the bank, would not furnish either the means or 
inducement to bond holders to make advantageous contracts 
with him. But it seems evident to us, that he never con- 
templated that he was incurring, either for himself or for those 
who were to aid him, any responsibility in the event he did 
not succeed in procuring the bonds. In his second letter, 
when asking the bank to extend the time for him to endeav- 
or to procure the bonds, he says if he does not deliver them 
at the expiration of that time, he will ask no further indulgence. 
If bound to deliver them, his language instead of referring 
to proceedings or debts already due, would more appropri- 
ately have spoken of the mode of ascertaining and settling 
the damages resulting from his breach of an absolute agree- 
ment. We can come to no other conclusion that the propo- 
sition is to be regarded as one for love and favor to be ex- 
tended to Patterson, by the bank, and that if his proposition 
had been accepted in the precise terms as made, that it was 
in contemplation of either party to bind him to procure the 
bonds. 'The modifications proposed by the bank merely les- 
sened the amount to be paid in the event the bonds were pro- 
duced, and fixed a period when its lenity should cease— 
without in any manner changing the legal features involved 
in the negotiation. . 

5. Having thus ascertained the proposal made by Pattter- 
son imposed no legal obligation on him, to furnish the bank 
with the bonds within the period fixed by the bank, it re- 
mains to inquire whether this circumstance prevented the ne- 
gotiation from assuming the nature of a contract. ‘That it 
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does, we think will be evident when we advert to the rule, 
that all contracts must be mutually binding on each of the 
contracting parties, so that either may have an action on it. 
[Chitty on Con. 3.] The insufficiency of this agreement as 
a contract, will be apparent if we consider what would be 
the form of a declaration, if Patterson was suing the bank 
for refusing to receive the bonds after he had obtained the 
control of them. Asthe supposed contract is not under seal, 
or of that class which imports a consideration, it would be 
essential to state one. Considerations are said to be executed, 
executory, concurrent, and continuing, but as it is necessary 
for the defendant to show, the bank was bound when this a- 
greement was made, it will be important only to consider 
how an executory and concurrent consideration must be stat- 
ed. It is said, the consideration and the promise of the de- 
fendant, are two distinct things, and in order to show that the 
plaintiff possesses a right of action, he must aver the per- 
formance of the consideration on his part. [Chitty on PI. 
324.] But here we may throw aside the want of perform- 
ance, as that does not enter into the question whether a con- 
tract was actually made. As nothing was paid at the time 
of the agreement, the contract can only be sustained on the 
notion of mutual promises; that is, a promise by Patterson, 
on the one side, that he would furnish the bonds, and a _pro- 
mise by the bank to take and pay for them, at the stipulated 
time. The plaintiff’s promise, in such cases, may be said to 
be executed, but the thing to be done is executory. It is ev- 
ident then, in all cases where the consideration is the mutual 
promise of each to the other, the promises must be concur- 
rent, or obligatory on both at the same time, to make the 
promise of either binding, and they must be so stated in 
pleading. [Chitty on Pl. 325.] According to our judgment 
of the transaction between these parties, Patterson could not 
truly aver, that in consideration the bank had promised to ac- 
cept and pay for the State bonds, he at the same time prom- 
ised to purchase and deliver them. The view now taken is 
fully sustained by decisions which seem never to have been 
questioned. In Livingston v. Rogers, 1 Caines, 584, a declara- 
tion wns held bad, where one promise was laid as the conside- 
ration for another, but wassaid to be made afterwards, although 
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on the sameday. In Cook vy. Oxley, 3 Term, 653, the de- 
fendant proposed to sell certain goods to the plaintiff and 
gave him until the hour of four in the afternoon of the same 
day to determine if he would take them. Within that time 
the plaintiff determined to purchase, and gave notice to the 
defendant, who refused to sell. The court would not hear 
argument from the defendant, and said the agreement was all 
on one side, and therefore nudum pactum. In Burnell v, 
Bicos, 4 John. 235, the defendant agreed, in writing, to give 
the plaintiff the refusal of a farm on certain terms. The 
court held, there was ‘no consideration for the defendant’s 
promise, because the plaintiff did not promise, and was un- 
der no obligation to take it. See also, Buller’s N. P. 146; 
Hobart, 88. That the want of mutuality in an agreement 
prevents it from being a contract is otherwise illustrated by 
decisions not so entirely apposite as those previously cited. 
Thus in Philpot v. Briant, 4 Bing. 717, an executrix promis- 
ed a creditor, if he would delay proceedings, she would pay 
the interest of the debt from her own income ; delay was giv- 
en, and interest paid out of her private income, but this was 
held not to discharge the surety, as the promise to pay out of 
her own estate, was not binding on the executrix—it not be- 
ing in writing. So in Leesv. Whitcomb, 5 Bing. 34, s.c, 3 
C. & P. 289, an agreement to remain with A B two years, 
for the purpose of learning a trade, was held not to be bind- 
ing for the want of an engagement on the part of A B to 
teach. 

Having thus shown the agreement to have no binding ef- 
fect on the bank, as a contract, it is unnecessary to pursue 
the examination of the case further, as this conclusion dis- 
poses of every question not otherwise settled. The result 
is, that the judgment must be reversed, and in conformity 
with the general practice of this court, the cause will be re- 
manded. 
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THE STATE v. ABRAM, a stave. 


1. The offence of mayhem may be committed without an entire mutilation 
of the member; but the biting offa small portion of the ear, which does 
not disfigure the person, and could only be discovered on close inspection, 
or examination, when attention was_directed to it, is not mayhem under 
the statute. 

/2. An intentional and unnecessary mutilation, by a slave, of any of the mem- 
bers of a white person, enumerated in the statute as constituting mayhem, 
will be “wilfully” committed, within the meaning of the act. But if the 
slave be engaged in mortal strife, his adversary armed with a deadly wea- 
pon, and he defenceless, such a mutilation will not be considered as wil- 

Jully done, unless from the circumstances of the case it can be considered 
as having been wantonly done, when it would be deemed wilful, within 
the meaning of the act. 

3. The master, or overseer, and not the slave, is the proper judge whether 
the slave is too sick to be ableto labor. The latter cannot, therefore resist 
the order of the former to go to work for this reason. 


Error to the Circuit Court of Dallas. 


Tue prisoner was indicted for biting off the ear of Isaac J. 
Kirkendall, a white man. 

Upon the trial of the cause, it was in proof, that Kirkendall, 
who was the overseer of the prisoner, seeing him loitering about 
the negro cabins, told him to goto work. The prisoner re- 
plied he was sick and unable to work, upon which the over- 
seer felt his pulse, told him he was not sick, and again order- 
ed him to his work. The prisoner moved off slowly, and 
Kirkendall struck him with his whip, which was caught by 
the prisoner. Kirkendall then kicked at him, and Abram 
caught his leg and threw him down, and whilst down, see- 
ing that Abram was about to get upon him, drew a pistol, 
which Abram knocked out of his hand, by striking him with 
a stick. They then engaged in mutual combat, during 
which Abram bit off a piece of the upper part, or rim of 
Kirkendall’s ear, and received in his own side a severe cut 








JANUARY TERM, 1847. 929 
The State v. Abram: 
from Kirkendall’s knife. Abram sustained a good character, 
as an obedient servant. 

The prisoner, by his counsel, moved for the following 
charges : 

1. That if the jury believed the ear of Kirkendall was bit- 
ten off by Abram, without malice, that they could not find 
the defendant guilty. 

2. That if Abram was so sick that he was unable to work, 
he was not bound to obey an order to do so. 

3. That ifhe only bit off a small piece of the ear of Kir- 
kendall, not destroying the body of it, such biting is not may- 
hem. ‘These charges the court refused to give, and the pri- 
soner excepted. 

This is now assigned as error. 

The prisoner was found guilty, and sentenced to be exes 
cuted. 








Peck, for plaintiff in error. 

1. The court refused to charge the jury, that if they be- 
lieved the ear was partly bitten off by the prisoner, but with- 
out malice, they could not find him guilty. 

Without the proof of malice, the offence was not made out. 
The charge should therefore have been given. The statute 
uses the word wifully—wilfully means maliciously. See 
Webster’s Dictionary ; 2 Bouvier’s L. Dic. 632; 5 Morton’s 
Penn. Rep. 427. 

2. The court erred in refusing to charge the jury, that if the 
prisoner was unable to work, he was not bound to obey an 
order to doso, 

The court erred in refusing to charge the jury, that if the 
prisoner bit off only a small piece of the ear, not destroying 
the body of it, it was not mayhem. 


AtTorney GENERAL, contra. 

1. The master, or overseer, has full dominion over his 
slave, and may enforce obedience. [State v. Mann, 2 Dev. 
R. 263.] The overseer was acting lawfully, but the slave in 
resisting was doing an unlawful act, and guilty of the first 
breach of the peace. He must then be held responsible for 
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the consequence’. Of his sickness there was no proof—and 
his alleged sickness was no excuse for his violent resistance. 

2. The law is, that the act must be “wilful,” (as contra- 
distinguished from accidental, ) not malicious—malice afore- 
thought, is therefore not necessary to constitute the offence 
—nor is it material when the design to do the act was form- 
ed. ([Clay’s Dig. 472, § 4; State v. Nancy, 6 Ala. Rep. 483; 
State v. Simmons, 3 Ib. 497; State v. Crawford, 2 Dev. R. 
425; State v. Evans, 1 Hayw. 281.] 

3. As the object of the law is to punish for the evil design 
of the slave, and to deter others, and not to compensate for 
the loss of the ear, the offence is complete when a portion 
only of the ear is wilfully taken off; and also from the im- 
possibility of laying down any other certain rule. Weaken- 
ing or disabling a hand, or finger, is a mayhem, as well as the 
cutting off thesame. [1 Hawk. P. C. 107, $ 2.] 














ORMOND, J.—The question of the right of the prisoner 
to challenge the grand jury, has been considered in the pre- 
vious case of Clarissa, and we will therefore proceed to con- 
sider the questions presented upon this bill of exceptions. 

The statute under which this indictment is framed, declares 
that every slave “who shall wilfully maim, put out an eye, 
or cut, or bite off the lip, ear, or nose of any white person, 
shall suffer death.” 

Although the statute speaks of biting, or cutting off the lip, 
ear, or nose, it is not to be understood that the offence may 
not be committed, without the entire mutilation of one of 
these members. ‘The object of the statute was to provide a- 
gainst such a wilful mutilation of these members, as would 
be obvious to a casual observer, and disfigure the person, and 
it follows necessarily, that the cutting, or biting off a small 
portion of the ear, which did not disfigure the person, and 
could only be discovered by close inspection, or examination, 
when attention was directed to it, would not constitute may- 
hem under the statute. The evidence was, that the prisoner 
bit off a small piece of the upper part, or rim of the ear, and 
this is entirely consistent with an injury so slight and unim- 
portant, as not to constitute the high offence punished by this 
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statute with death. This statute is evidently a mere reitera- 
tion of a similar provision of the code, providing for the of- 
fence of mayhem committed -by a white person, and the con- 
struction of both must be the same, as to what shall constitute 
the offence. We think therefore, that the refusal of the court 
to charge, that the biting off a small piece of the ear, not de- 
stroying the body of it, was not mayhem, was erroneous, as 
we do not understand from the description of the injury in- 
flicted, as stated in the bill of exceptions, that it amounts to 
a disfigurement of the person. 

It is further urged by the counsel for the prisoner, that an 
act to constitute mayhem under the statute, must be done 
maliciously, which it is insisted is the proper meaning of the 
term wilfully, employed in the statute. 

It is difficult to suppose, that one could bite off the ear of 
another without intending, and consequently without willing 
it; but as this word is found in the act, prefixed to the of- 
fence, and as the criterion by which its character is to be as- 
certained, it becomes necessary to ascertain its import, con- 
sidered in the connection in which it is found. ; 

We do not think it probable, that the entire absence of the 
will, or total unconsciousness of the act, at the time it was 
done, is what was intended by the use of this term, not only 
because this is highly improbable, but also because it would 
be impossible for the accused to prove such a justification, if 
it really existed. That the legislature meant something dif- 
ferent from malice is highly probable, because, when provid- 
ing in the same code, for the puntshment of the same offence 
by white persons, the act to be criminal, must be done with 
malice aforethought, and this difference of phraseology in 
speaking of the same offence, can only be explained by the 
difference of the individuals upon whom the act was to ope- 
rate. In the case of a white person, to constitute mayhem, it 
must be done with malice aforethought; in the case of a 
slave wilfully. Although this is very satisfactory to show, 
that malice, in the proper legal sense of that term, is not a 
necessary ingredient in the offence of mayhem, committed by 
a slave, yet it is impossible to suppose, that it was intended 
that every mutilation by a slave, of those members of a white 
person enumerated in the statute, would, under all cireum- 
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stances be mayhem, and therefore the inference is irresistable, 
that there may be such a mutilation, which was not intend- 
ed by the legislature to be punished capitally. 

If such an act is intentionally, and unnecessarily commit- 
ted by a slave, on the person of a white man, there can be 
no doubt it is wilfully committed, within the meaning of the 
statute ; but there may doubtless be cases, in which the slave 
obeying the mere instincts of his nature, and from his im- 
pulses as an animal, rather than from the exercise of his will 
as an intellectual being, might inflict an injury of this de- 
scription, without its being wilful within the meaning of the 
statute. Slave though he be, and as such bound to obedi- 
ence, and forbidden to resist those having lawful authority 
over him, he is nevertheless a human being, and when en- 
gaged in mortal strife, his adversary armed with a deadly 
weapon, and he defenceless, the law, in compassion to the 
infirmity of our nature, and to the instinctive dread of death, 
common alike to the bond and the free, would attribute such 
a mutilation of the person of a white man to the instinct of 
self defence, in which the will did not co-operate ; unless from 
the circumstances of the case, it could be inferred, that it 
was wantonly done; when there can be no doubt it would 
be wilful, within the meaning of this act. 

To hold otherwise, would indeed be to reduce the slave, 
to a level with the brute creation. 

In discussing this important and delicate question, which 
is surrounded on all sides by embarrassment, and difficulty, 
we have confined ourselves te the application of the facts of 
the case before us, to the statute under which the indictment 
is found. ‘That the legislature did not mean, that every may- 
hem enumerated in the statute, should be punished capitally, 
without regard to the attending circumstancos, is we think 
self-evident ; and that it was not intended by the term wilful, 
to exclude those acts only, which were purely accidental, 
and without blame of any kind, appears to be equally cer- 
tain; and there appears to us to be no middle ground, be- 
tween the construction we have placed upon it, or making it 
wholly inoperative. 

The charge moved for, that if the prisoner was so sick as 
io be unable to work, he was not bound to obey the command, 
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of the overseer to go to work, is entirely untenable. Asa ne- 
cessary consequence of the condition of slavery, as it exists 
with us, the master, or the overseer representing him, and 
clothed with his authority, must be the judge of the capacity 
of the slave to labor. Without this right on the part of the 
master, the condition of slavery does not exist, and with it, 
under the protection of the law, the influence of public opin- 
ion, and the unerring suggestions of self interest, the slave is 
in no danger of abuse from this cause. 

For the error, as herein set forth, the judgment must be 
reversed, and the cause remanded for another trial. 





WILLIS anp anoruer v. DUDLEY. 


1. Where one purchases a slave with a warranty of soundness, which proves 
to be utterly valueless, the vendee, in an action on the warranty, is enti- 
tled to recover what would have been the value of the slave, had he been 
sound, without respect to the price stipulated—the value appearing to be 
greater than the price. Cottier, C. J., dissenting, maintained that the 
price paid was conclusive as to the value, and damages could not be re- 
covered beyond it, unless they were increased by interest thereon, medi- 
cines, &c., furnished. 


Error to the Circuit Court of Lowndes. 


T'H1s was an action of covenant, at the suit of the defend- 
ant in error, to recover damages of the plaintiffs, for the breach 
of warranty contained in a bill of sale of a slave named Major. 
The cause was tried upon the plea of covenants performed, a 
verdict returned for the plaintiffs for $970 45; and judgment 
was rendered thereon. From a bill of exceptions sealed at 
the instance of the defendants, it appears, that in December, 
1843, they sold to the plaintiff certain slaves, among which 
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was one named Major, valued at #600, who, by a bill of sale, 
was warranted sound. This slave died in June, 1844, and 
his body was dissected by a physician, who testified, he be- 
lieved that he had been diseased several years, and had repeat- 
ed attacks of the disease. Plaintiff then proved what would 
have been the value of Major, at the time of the sale to the 
plaintiff, if he had been perfectly sound, and prayed the court 
to charge the jury, that such value, with interest would be 
the proper measure of damages, if they found for the plaintiff. 
T'o this charge the defendants excepted, and asked the court 
to charge, that as the price given for Major by the plaintiff, 
had been proved, that sum, with interest, was the criterion 
of damages. This latter instruction was refused, and the 
court charged the jury as prayed by the plaintiff. 


J. A. Exmore, for the platntiff in error, insisted, that as 
the parties themselves had fixed the value of the slave, the 
jury should have been restricted to that sum with interest, in 
estimating the plaintiff’s damages. [1 Taunt. Rep. 566; 3 
Ksp. Rep. 82; 5 Wend. Rep. 535; 1 N. §* McC. Rep. 210; 
1 McC. Rep. 379; 2 Id. 413; 7 Dana’s Rep. 380; 8 Port. R. 
428; 9 Ala. Rep. 252.] . 


C. G. Epwarps, for the defendant in error. It may be, 
that the rule to estimate the damages may in some cases be 
such as the plaintiffs in error contends, but not under the 
proof in the cause. [4 Phil. Ev. 105; 2 Steph. N. P. 1301; 
2 Speers’ Rep. 594; Kornegay v. White, at the last term.] 
It cannot be presumed that other facts than those shown were 
proved, for the purpose of reversing the judgment. 

The Judges delivered their opinions sertatim. 


COLLIER, C. J.—It is a general rule of law respecting 
the measure of damages, that where an injury has been sus- 
tained for which the law gives aremedy, that remedy shall be 
commensurate with the injury sustained. [4 Dall. Rep. 206; 
7 Mass. Rep. 254; 16 Pick. Rep. 194.] Inan action upona 
covenant of warranty contained in a deed conveying land, 
the measure of damages, in most of the States of the Union, 
is the consideration money, or the proper proportion of it, 
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with interest ; though in some, the course is to award dam- 
ages to the salen of the land at the time of eviction. [2 
Greenl. Ev. 217-15; 1 Kinne’s L. Comp. 311-12, and cases 
cited in each. ] 

In Hogan v. Thorington, 8 Porter, 428, which was an ac- 
tion for falsely warranting a slave to be sound, we said both rea- 
sonand authority would seem to graduate the plaintiff’s recove- 
ry by the injury he has suffered in consequence of the false war- 
ranty. That a plaintiff in general is entitled to recover for 
all losses resulting directly from a breach of the warranty ; 
so that in some cases he may recover even beyond the price 
he has paid for the thing warranted. ‘Thus the purchaser 
ofa slave warranted sound, who has proved entirely valueless, 
is entitled to be reimbursed, not only the purchase money, but 
all proper expenditures for medical aid,” &c. ‘To the same 
effect is Kornegay v. White, at the last term, in which it was 
held, that it was not only allowable to compensate the ven- 
dee for expenditures for medicines and the services of a phy- 
sician, but also to calculate “interest upon the sum which 
the plaintiff had been induced to pay more than he should by 
the false warranty.” 

To enable the vendee to bring an action for the breach of 
an express warranty. it is not essential to tender a return of 
the goods; and where there has been no offer to return, the 
measure of damages is merely the difference between the sum 
given and the real value. [1 H. Bla. Rep. 17; 2 'T. Rep. 
745; 1 Taunt. Rep. 566; 3 Stark. Rep. 32; see also, 2 Chit. 
R. 416; 7 Taunt. Rep. 153; 4 Phil. Ev. 105-6, and cases 
there cited ; also, note 306, p. 196; 3 Stark. Ev. 1666, 1667.] 
It is said, the plaintiff is in general entitled to recover in re- 
spect of all losses which may have resulted from the breach 
of warranty. Accordingly, in an action upon a warranty 
of chain cable, it was held that the plaintiff might recover 
the value of an anchor which was lost through the insuflicien- 
cy of the cable, proof being adduced that the ship would 
have been lost if the cable had not been slipped. [8 Taunt R. 
535; 2 Moore’s R. 582. ] 

The law is thus laid down by Starkie, in his Treatise on 
Evidence, (3 vol. 1666.) ‘If a warranted horse has been 
returned, the measure of damages is the price paid. If he 
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has not been returned, the measure of damages is the differ- 
ence between his real value and the price paid.” See 1 
Taunt. Rep. 566. “In assumpsit upon the warranty of 
goods,” (says Mr. Greenleaf, 2 vol of Ev. § 262,) “the mea- 
sure of damages is the difference between the value of the 
goods at the time of sale, if the warranty were true, and 
the actual value in point of fact. If goods are warranted as 
fit for the particular purpose which they are asked for, the 
purchaser is entitled to recover what they would have been 
worth to him, had they been so. If they have been received 
back by the vendor, the plaintiff may recover the whole price 
he paid for them; otherwise he may resell them, and recov- 
er the difference between the price he paid and the price re- 
ceived.”’ Another learned author says, “It is not essential 
to enable the vendee to bring an action for the breach of an 
express warranty to tender a return of goods; and where 
there has been no offer to return, the measure of damages is 
merely the difference between the sum given and the real va- 
lue.” [2 Saund. on Pl. and Ev. 917.] 

If by the value of the goods we are to understand, what 
they would have been worth to the purchaser, if they had 
been such as the warranty affirmed them to be, without re- 
gard to the price paid for them, then I unhesitatingly say, 
that neither of the learned authors from whom we have quot- 
ed, are sustained by the authorities they respectively cite. 
I have carefully examined the citations made by Greenleaf 
and Saunders, and in none of the cases did the damages 
exceed the price paid, unless they were increased by the ad- 
dition of interest, a charge for keeping a horse, costs and dam- 
ages in some other action, to which the vendor was liable as 
a conseqnence of a false warranty, or some other kindred 
cause. ‘lhe inquiry was not as to what would have been 
the value of the property, if sound, but the court proceeded 
upon the idea, that the price paid, indicated the value ; and I 
am constrained to conclude, that price paid, and value, are 
frequently used as synonymous. 

In Lewis v. Peake, 7 Taunt. R. 153, it was held, that 
where A sells a horse to B, with a warranty of soundness, 
and B to C with a like warranty—C recovers the price of the 
horse upon the ground of his unsoundness, in an action a~ 
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gainst B, of which A has no notice, B is entitled to recover 
from A not only the price of the horse, but the costs of the 
action by C. These costs and damages being the damages 
which B sustained by the warranty. 

The measure of damages, in an action brought fora breach 
of an implied warranty of title, in the sale of a horse is the 
price paid, interest thereon, and the costs recovered against 
the purchaser or his vendee, in case of a suit by the owner, 
and notice to the vendor. [5 Wend. Rep. 535; see 1 John. 
Rep. 517.] 

Williamson v. Canaday, 3 Ired. Rep. 349, does not deter- 
mine that where a slave warranted sound, is diseased, and 
wholly valueless, the measure of the vendee’s is damages the 
value of the slave had he been sound, irrespective of the price 
paid. That was an action for a breach of warranty, that a 
slave was sound at the time of his sale to the plaintiff, who 
at that time had actually taken the infection of the small pox, 
and soon afterwards died of that disease. The supreme court 
of North Carolina, held that it was not error in the judge 
at the circuit to tell the jury that they might take the 
price given for the slave as the measure of the damages— 
there being no objection taken to this instruction on the trial 
—the slave having been a total loss to the plaintiff, and the 
price, without any evidence to the contrary, being consider- 
ed the market value of the slave. What is here said cannot, 
in my judgment, be dignified even asa dictum, that the “mar- _ 
ket value,” if there had been proof of it, would furnish the 
criterion of damages. 

A syllabus of Ferris v. Barlow, et al. 2 Aik. Rep. 106, is 
thus stated in Washburn’s Dig. “as a general rule of dama- 
ges in case of a breach of contract, the law requires the de- 
fendant to make the plaintiff whole, that is, to place him in 
as good a situation as he would have been had the defend- 
ant performed his contract. The amount of consideration 
paid is not the rule.” I have not had access to the report of 
this case, but I am quite sure that the action was not brought 
to recover damages for a breach of warranty. I imagine 
when examined, it will be found to be the case of an execu- 
tory contract, perhaps for the delivery of goods; in such a 
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case the rule laid down is clearly correct. [Yoder v. Allen, 2 
Bibb’s Rep. 338, is a case of that character. See also, 16 
Pick. Rep. 194; 8 Id. 9; 23 Id. 400; 3 Cranch’s Rep. 298 ; 
to which many other citations might be added not only of 
this, but of other courts ; in some of which the law has been 
held to be the same upon a breach of an executory contract, 
to convey land. [6 Sergt. & Watts Rep. 527; Freem. Rep. 
(Miss. ) 209. ] 

Coolidge v. Brigham, 1 Metc. 547, was doubtless decided up- 
ona correct principle. That wasan action on a warranty that 
the indorsements on a note of a third person, which was trans- 
ferred by the defendant to the plaintiff, were genuine. It was 
held that the measure of damages was the difference between 
the amount of the note and its actual value. If the defend- 
ant had guarantied the note, he would have been charged 
with its amount, but as the damage resulting from the breach 
of warranty of genuineness only went to the extent of its 
depreciation, in consequence of the indorsements not being 
genuine, the plaintiff could recover nothing more. I confess 
I cannot very well perceive the pertinency of this case to the 
point in hand, and only notice it because it has been brought 
to our view. 

Cox v. Walker, 6 Ad. & E. Rep. 519, note (a,) was an ac- 
tion for the breach of warranty of a horse sold as sound ; and 
the special damage alledged in the declaration was the plain- 
_ tiff’s expense incurred by reason of the warranty, and his loss 
of gains and profits in re-selling the horse. The plea denied 
the unsoundness. It appeared that the plaintiff bought the 
horse of the defendant for £100, and had been offered 
£140 for him; but the horse proving unsound, the plaintiff 
was obliged to give up the bargain and sell him for £49 7s. 
Lord Denman, C. J., directed the jury, that the plaintiff 
was entitled to recover the difference between the price at 
which he had sold, and the actual value of the horse if he 
had been sound at the time of such sale; and he left to the 
consideration of the jury as a measure of the value, the price 
offered for the horse while in the plaintiff’s hands. The ju- 
ry found for the plaintiff, £90 13s. damages. A rule was 
obtained for a new trial, on the ground of misdirection, or 
for a reduction of damages, and cause was shown before the 
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court of King’s Bench. ‘The court took time for considera- 
tion ; and the case stood over for several terms, and was at 
length compromised. While the case here cited shows what 
was Lord Denman’s opinion, it proves nothing more; but 
leaves it to be inferred, that his brethren were not prepared 
thus to declare the law. Clare v. Maynard, 6 Ad. & E. R. 
519, was an action for breach of warranty ofa horse, it was 
decided that the plaintiff could not recover as special damage 
the loss of a bargain for the re-sale of the horse, though the 
contract of re-sale, at a profit, had been actually completed. 
Whether or not he could have recovered if the declaration had 
alledged, and it had been proved that the plaintiff had been 
at expense in advancing the value of the horse, was left unde- 
cided—Lord Denman remarking, that upon a proper decla- 
ration, he should have adhered to his opinion in Cox v. 
Walker. 

I will not extend this opinion, which has been already 
drawn to a length beyond what I could have wished, by ad- 
ditional citations. We have seen that a different measure of 
damages is applied in respect to the breach of a contract to 
deliver property at a future day, than where the contract has 
been executed, and the vendee sues upon an allegation that the 
property was not such as the vendor warranted it to be. In the 
former, the plaintiff’s damages are grauduated by the injury he 
sustained by the failure to deliver; and consequently, the value 
on the day appointed for that purpose, must under ordinary 
circumstances be aruling criterion. ‘This rule, as it will be 
seen by some of the cases cited, has been applied not only 
where personal estate is the subject of contract, but where the 
vendor has undertaken to convey lands. 

Where lands have been sold with a warranty of title, if the 
vendee is evicted, the measure of damages in an action upon 
the covenant of warranty, ordinarily is, (as we have seen, ) the 
consideration money, or the proper proportion of it with in- 
terest. Such is the rule in this State, and.I can conceive of 
no sufficient reason, resting upon principle or authority, 
for maintaining that the vendor upon a false warranty of 
soundness of personal property, should be charged with the 
value of the thing rather than the price received by him. If 
sound property was worth more than the purchase money, 
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and its value in market should be fixed as the measure of the 
vendee’s damages, where it is wholly valueless; upon the 
same principle, where the market value is less than the price 
paid, the recovery of the vendee will be thus limited. It 
will happen as often as otherwise, that the vendee has paid 
too much for the thing, supposing it to be sound, and if the 
rule referred to should be established, he must, though he has 
sustained a total loss, fail to obtain a re-imbursement of what 
he has paid out. 

The only safe rule then, in my judgment, is to consider 
the price paid as conclusive of the question of value, in an 
action upon the warranty of soundness—as the agreed value, 
not subject to modification by proof. Sucha decision best 
comports with legal analogies, and will carry out the general 
understanding as to the law on this point, without allowing 
the vendor or vendee to speculate upon each other. Besides, 
we all know that slaves are frequently sold at a price below 
their market value, for the purpose of procuring for them a 
master of their own selection, or one who will certainly treat 
them with kindness, and retain them in his family. It would 
be exceedingly unjust in such cases, to charge the humane 
and honest vendor with damages beyond the price received 
by him; yet such will be the consequence of sustaining the 
judgment of the circuit court. 

In respect to land, where there is a breach of the warran- 
ty of title, the consideration is the criterion of value. Upon 
the return of an article of personal property on the ground 
that it is not of the quality stipulated, the vendee only recov- 
ers the price paid, with perhaps interest, and such other 
special damages as he may alledge and prove. If it is of any 
value, and has not been returned, the vendee’s recovery will 
be admeasured by the difference between the value of the ar- 
ticle as it was, and the price paid for it, with such other le- 
gitimate items of special damage as results from the breach of 
warranty. How, consistently with this last proposition, the 
price paid may be disregarded where the article is valueless, 
is what I cannot very well perceive. Suppose in the present 
case, the slave had been worth one hundred dollars, then the 
plaintiff would have recovered five hundred dollars, with phy- 
sician’s bill, §c.; but being of no value, he is allowed to re- 
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cover nine hundred dollars, so that if the case had been as 
supposed, he would have lost three hundred dollars, allowing 
for the value; that is, his recovery would have been dimin- 
ished to that extent. But suppose that the vendee had made 
a bad bargain, and the market value, instead of being nine 
hundred, was three hundred dollars, the damages would be 
thus limited, if value irrespective of price governs; if how- 
ever, the slave should be worth any thing, the plaintiff would 
recover the difference between this and the price paid. Thus 
estimating the damages of the vendee at a greater sum where 
the slave was of some value than if he were worth nothing. 
I must say with all deference, that a rule of decision intro- 
ductive of such incongruity, and so much at variance with all 
analogies, cannot, in my judgment, rest upon correct princi- 
ple. The views I have expressed are opposed to the ruling 
of the circuit court, and consequently I am of opinion that 
its judgment should be reversed and the cause remanded. 


GOLDTHWAITE, J.—It is the general assertion of the 
text-writers, that a plaintiff suing for a breach of warranty, 
is entitled to recover as damages, the difference in value be- 
tween the ‘thing as it is warranted to be, and as it actually is, 
at the time of the warranty. [Steph. N. P. 1301; Chit. on Con. 
137; Story onCon. § 551; 2 Greenl. E. ¢ 262.] It does not ap- 
pear, however, that this rule has yet been settled, or at least we 
have found no case in which it is made the turning point for 
decision. If they are reported aright, Lord Eldon, in Carlos 
v. Harvey, 3 Esp. 82, and Sir James Mansfield, in Caswell v. 
Coan, 1 Taunt. 566, have both asserted the rule, and Lord 
Denman, in Cox v. Walker, 6 A. & E. 523, is reported to have 
gone to the extent of ruling, that an offer to purchase the ar- 
ticle at an advanced price, made by a stranger, was a matter 
to go to the jury, as a means by which to estimate the value 
of the article in a sound condition. This, as a proper mea- 
sure of damages seems to have been doubted in Chase v, 
Maynard, 6 A. & E. 519, but we do not understand the court 
as denying the rule that this difference in the value of the 
thing as warranted, and as it actually is, to be the true mea- 
sure of damages. In all the cases of this nature, where the 
article warranted has been subsequently sold, the price ob 
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aiaad on the re-sale has usually been considered as affording 
a proper criterion of value, though certainly it never could be 
supposed this was conclusive. In the American courts there 
seems to be the same absence of decision on the precise point 
though there are several cases which show that the conside- 
ration paid for the warranty is not the usual, nor the only 
criterion for the damages. In Ferres v. Barlow, 2 Aik. 106, 
it is said to be the general rule, in cases of breach of contract, 
for the defendant to place the plaintiff in as good a situation 
as he would have been in if the contract had been performed, 
and that the amount of consideration paid is not the rule. 
In Williamson v. Canaday, 3 Ire. 349, the precise rule which 
we have stated from the text-writers is conceded to be the 
true one, though the court refused to reverse a decision when 
the lower court had submitted the cause to the jury on the 
point that the consideration money, with interest might be 
given. See also, Hogan v. Thorington, 8 Porter, 428 ; Kor- 
negay v. White, at the last term. In principle it seems to us 
exceedingly difficult to distinguish a warranty of personal 
ehattels from any other contract in relation to such—especi- 
ally with reference to the mode of ascertaining the damages 
resulting from a breach of the warranty. It is the well es- 
tablished rule, that if one contracts with another for the de- 
livery of goods, at a particular day, to be then paid for, the 
measure of damages is the value of the goods at that time. 
[Sheppard v. Hampton, 3 Wheat. 200; Day v. Dox, 9 Wend. 
129; Bailey v. Clay, 4 Rand. 346; Shaw v. Nodd, 8 Pick. 
9.] But it is also said, the plaintiff may recover the conside- 
ration paid, though the goods have fallen in value, if they be 
not delivered. |Bush v. Canfield, 2 Conn. 485.] When the 
price is paid at the time of the contract, the increased value 
of the goods, between the time appointed for delivery and the 
suit, indicates the extent of the damages. [Clark v. Pinsey, 
7 Cowan, 781.] In each ef these cases the purchaser has the 
benefit of his bargain, and is not required to be content with 
a return of the money paid out, even with interest on it. In 
the case of a warranty, as we find it in the books, the rule is 
greatly less favorable even when applied in its most liberal 
extent, than an executory contract to deliver merchandize, 
for the warrantor is not responsible for any subsequent rise 
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in price, although ‘that may be much greater at a subsequent 
time than it is when the warranty is made. By his contract 
he does not undertake further than the thing is of a particu- 
lar quality or description, at the time of the warranty, and 
there is no hardship in requiring him to answer in damages 
to the value of a thing, of the quality or description he has 
affirmed his to be. It is this affirmation which is the induce- 
ment to purchase, and if it fails, the buyer may rescind the 
contract within a reasonable time, by returning the thing, or 
he may insist on being paid the difference in value between 
the thing as it is, and the value that it would have had at 
the time, if as it was warranted to be. In a very elaborate 
‘opinion of the court of appeals of South Carolina, it is sup- 
posed the consequence of holding the seller responsible for 
any thing beyond the price received, is to let all the subse- 
quent increase in value of the thing sold, and the alarming ease 
is put of holding the vendor of a female slave liable on his im- 
plied warranty of title, for all her subsequent progeny. [Ware 
v. Weathnell, 2 McCord, 413.] We apprehend no such con- 
sequence follows the adoption of the rule as stated by us. 
We think it certain the vendor would only be bound to an- 
swer for the value of the slave as she actually was at the 
time of the sale, without reference to the number or value of 
_her increase. 

Upon the whole, a majority of the court is satisfied, the 
law was correctly expounded to the jury, in the charge of 
the circuit court. 

Judgment affirmed. 


ORMOND, J.—I concur in the opinion of my brother 
GoLpTHWAITE. 
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BADGER §& STEELE v. KELLY, Apw’r. 


1. The presentation of a note to an administrator, within eighteen months 
after the grant of administration, which is afterwards defeated on the 
ground of lunacy, does not withdraw a suit afterwards instituted for the 
amount of an account included inthe note, from the operation of the sta- 
tute of non claim. 


Writ of Error to the County Court of Jefferson. 


Assumpsit by Badger § Steele against Kelly, as the ad-. 
ministrator of one Hall. ‘The declaration contains the com- 
mon counts, to which the defendant pleaded, with other pleas, 
that the claim of the plaintiffs was not presented to the ad- 
ministrator within eighteen months from the 11th June, 1842, 
at which time administration was granted. 

The plaintiff took issue on the other pleas, and to that of 
non claim replied, that Hill, before his death, executed a note, 
in which the account sued for was included as a part of its con- 
sideration—that this note was presented to the defendant as ad- 
ministrator within eighteen months after the grant of adminis- 
tration—that afterwards suit was brought on this note, to 
which the defendant, amongst othe pleas, pleaded lunacy, 
and a verdict was returned in his favor, which the plaintiffs 
aver was founded entirely on the issue of lunacy. 

The defendant demurred to this replication, and the court 
sustained the demurrer. The plaintiff then took issue on 
the plea, and raised the same question on the evidence. ‘The 
court ruled the presentment of the note within eighteen 
months, was not a sufficient presentation of the account to en- 
able the plaintiffs to recover. The plaintiff excepted, but his 
bill of exceptions was not sealed until after the adjournment 
of the court. The sustaining the demurrer to the replication 
and the ruling at the trial are assigned as error. 


GOLDTHWAITE, J.—As the counsel concedes the bill 
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of exceptions was signed after the adjournment of the court, 
there is only the sufficiency of the replication to be examin- 
ed. At first we inclined to think it good, but further reflec- 
tion has convinced us it is no answer to the plea of non claim. 
If we concede that the plaintiff, when there is a general ver- 
dict, may show by proof extrinsic to the record, that it was 
rendered on a particular issue, it will not better his condition 
as the only claim presented, or relied on, was the note which 
the defendant successfully resisted,and which resistance could 
not have prevailed if, in the first action, the plaintiff had pro- 
ceeded on the common counts, and was prepared with the ev- 
idence he now asserts. 'The party cannot now remedy by 
this suit, what was his misfortune or fault inthat. The ob- 
ject of the statute of non claim is to furnish a complete and 
perfect bar, under which the administrator may settle with 
the distributees and other creditors with entire security, 
[Thrash v. Sumwalt, 5 Ala. Rep. 13.] This would be to 
some extent defeated, if an administrator, after the success- 
ful defence of a claim as presented, and afterwards asserted, 
could be made liable in a different form of action, or by a 
different mode of declaring. It may be, and doubtless is true, 
that a mere promissory note is not the extinguishment of the 
account, or other consideration, on which it is given, and 
therefore, when the common counts are added, a recovery 
may be had, although the suit fails on the note itself. To the 
same extent the presentation of the note would be the pre- 
sentation of a claim for the consideration which induced it, 
so far as to allow its recovery when the note is sued on; but 
to carry the principle beyond this, and allow a recovery ina 
distinct action, after one on the note had failed, would let in 
the precise mischiefs the statute intended to extirpate. 
Judgment affirmed. 
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PRICE v. TALLY’S ADM’RS. 


1. A father, by a deed made in Virginia, conveyed certain slaves to his daugh 
ter, and son-in-law, during their lives, and at their death, “ to be returned, 
and delivered to the right heirs of said Polly Wood.” The daughter and 
son-in-law removed to this State, and died here without leaving children. 
Held, that the law of this State, and not that of the State of Virginia, as- 
certained who were the heirs of Mrs. Wood. 


Error to the Circuit Court of Jackson. 


DetinveE for a slave by the plaintiff in error. 

This case was here at a previous term—®5 Ala. Rep. 578. 
The bill of exceptions sent up discloses, that the plaintiffs 
claim an estate in remainder in certain slaves, as the heirs of 
Polly Wood, under a deed as follows: 

‘“‘ Know all men by these presents, that I, Richard Price, of 
Warren county, Tennessee, for and in consideration of the 
natural love and affection I have for my daughter, Polly Wood, 
I have bargained, sold and delivered to hera negro girl nam- 
ed Mary, and her child named Patty, with the increase, to 
have and to hold the said negro slaves during the natural life 
of my said daughter, and her present husband Drury Wood, 
or the survivor of them; and at the death of said Polly and 
Drury Wood, the said negro slaves with their increase, are 
to be returned and delivered to the right and legal heir, or 
heirs of the said Polly Wood; it being the intention of this 
instrument, to convey a life estate in said slaves to my said 
daughter and son-in-law ; and I do hereby warrant and de- 
fend the said negro slaves, &c.; witness my hand and and 
seal, this 4th April, 1810. Ricu’p Price, (seal. ) 

This deed was proved and recorded in the circuit or supe- 
rior court of Russell county, Virginia, on the 24th April, 
1810. 

They also produced and read a transcript of the statute of 
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frauds of Virginia, passed in 1787. They further read the de- 
position of Richard Price, the donor, from which it appears, 
that he resided in Virginia twenty-six years previous to Octo- 
ber, 1809, when he moved to Tennessee ; that he returned to 
Virginia in 1810, and whilst there, executed the deed for the 
slaves to his daughter and son-in-law. That they continued 
to reside in Virginia until 1812, when they moved to Tennes- 
see, and lived there until 1820, when they moved to Jackson 
county, Alabama, where they resided until their death ; Mrs. 
Wood dying in 1834, without children, and her husband in 
1838. It was also in evidence, that the defendant purchased 
the slave under execution against Drury Wood. 

The defendant also read the statute of descents of Virginia, 
passed in 1785, that the real estate of persons dying intestate 
without children or the descendants of such, should pass to 
the father. And read also the statute of distributions, passed 
in the same year, regulating the distribution of personal pro- 
perty of intestates, as lands are directed to descend. 

Also, an act passed the same year, that an estate of freehold, 
or of inheritance, may be made to commence in future by 
deed, in like manner as by will. 

Upon this proof the court charged the jury, that if they be- 
lieved the facts above set forth to be true, the law was for 
the defendants, and they must find accordingly ; to which 
the plaintiff excepted, and now assigns as error. 








James Rosinson, for plaintiff in error. 
S. Parsons, contra. 


ORMOND, J.—When this deed was before this court at a 
previous term, Price v. Price, 5 Ala. Rep. 578, we consider- 
ed it to be a life estate in the husband, Drury Wood, with 
a contingent remainder to the heirs of the wife. The legal 
effect of the deed is materially changed by the proof made at 
the last trial of the cause. It now appears, that the deed was 
made in the State of Virginia, and that by a statute of that 
State, in force when the deed was made, it was provided, 
that an estate of freehold, or of.inheritance, might be made to 
commence in future by deed, in like manneras by will. The 
effect of this change in the common law, is to give to this 
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conveyance by deed, the properties of an executory bequest, 
and to make those in remainder take as purchasers, instead of 
taking a mere contingent remainder, as they would do at com- 
mon law, under the deed. As purchasers, their interest was 
vested, and could not be defeated by an alienation of the pro- 
perty by the tenant of the life estate ; consequently the sale 
under execution against Drury Wood, the tenant for life, was 
merely the sale of his life estate. 

The counsel for the defendants in error does not contro- 
vert this, but he contends that the plaintiffs are not entitled 
to recover, because the statute of Virginia, where the deed 
was executed, makes the father the heir of persons dying in- 
testate, without children, or the descendants of children, and 
that this action cannot be maintained, being brought by the 
brothers and sisters of the intestate, who, by the law of this 
State, are her heirs or distributees. 

The rule of law here invoked is, that the law of the place 
where the contract is made, is to govern as to its nature, obli- 
gation and interpretation, which will follow it wherever it is 
attempted to be enforced, unless it is immoral or unjust, or 
unless its enforcement in such foreign State, would be con- 
trary to its declared public policy, or to the interest of such 
State, or its citizens. [Story’s Confl. of L. 201, and see most 
of the decisions on this subject collected in the notes in An- 
drews v. Herriott, 4 Cowen, 510.] 

Of the binding efficacy of this rule, this case has already 
furnished an example, by the force of which the remainder 
men in this deed, have been declared to take a vested right as 
purchasers, when if the deed had been executed in this State 
they would have taken only on a contingent remainder. It 
is insisted, we must carry this rule of interpretation one step 
further, and determine, that whoever answers the description 
of the term “heir” of the tenant of the life estate, when the 
contingency happens, by the law of the place of the contract, 
is entitled to the property. 

The terms, ‘right and legal heirs of Polly Wood,” do not 
point to certain individuals as entitled to the remainder when 
the deed was made, but to such persons as should answer that 
description when the contingency happened, and to ascer- 
tain who they are, resort must be had to the municipal law 
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of some country, either of that in which the deed was made 
or of that in which the tenant for life was domiciled at the 
time of her death. If she had remained in Virginia, it can- 
not be doubted that the law of that State, at the time of her 
death, would have ascertained who was her heir, though it 
might have been different from the law at the time the deed 
was made ; and this consideration is conclusive to show, that 
the law of Virginia, in existence at the date of the deed, di- 
recting the distribution of intestate’s estates, did not enter in- 
to and form a part of the deed; and if it did not, with no 
plausibility can it be asserted, that the law of the domicil, 
must yield to the law of the place where the deed was made. 
It is a settled rule of law, that the succession to personal pro- 
perty is governed exclusively by the law of the actual domi- 
cil of the intestate at the time of his death. In the strong 
language of Lord Loughborough, in the case of Sill v. Wors- 
wick, 2 H. Black. 690, “it is a clear proposition, not only 
of the law of England, but of every country in the world, 
where law has the semblance of science, that personal pro- 
perty has no locality. 'The meaning of that is, not that per- 
sonal property has no visible locality, but that it is subject to 
that law which governs the person of the owner. With res- 
pect to the disposition of it, with respect to the transmission 
of it, either by succession, or by the act of the party, it follows 
the law of the person. ‘The owner in any country may dis- 
pose of his personal property. If he dies, it is not the law of 
the country where the property is, but the law of the country 
of which he was a subject, which will regulate the succes- 
sion.” See also Bruce v. Bruce, 2 B. & P. 229, and Story’s 
Confl. of L. ch. 12. 

Conceding then, that in the interpretation of this contract, 
it is to be governed by the law of the place where it was 
made, that interpretation is, that whoever answered the des- 
cription of the legal heirs of Polly Wood, by the law of her 
domicil, at the time of her death, will be entitled to the re- 
mainder, without regard to the situs of the property. It 
would be a strange anomaly, if the courts of this State were 
compelled to explore the law of another country to ascertain 
who was entitled to the distribution of the personal property 
of one dying intestate here. The term “ heir,” is not techni- 
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cally applicable to personal property, but there can be no doubt 

of the sense in which the term was used, and that it was in- 

tended to indicate that person, or persons, who by law were 

entitled to distribution of an intestate’s estate. 

An argument has also been made, upon the language em- 
ployed in creating this remainder, “and at the death of the 
said Polly and Drury Wood, the said negro slaves, with their 
increase, are to be returned, and delivered to the right and 
legal heir, or heirs of Polly Wood.” 'This argument is found- 
ed upon the supposed designation of a particular individual, 
the father being at that time, by the law of Virginia, the heir 
at law of his child, dying intestate, and without children, 
with which it is assumed he was acquainted, from his long 
residence there previously, though he then resided in Ten- 
nessee. This presumption, derived from the employment of 
the word “returned,” is entirely too remote and far-fetched 
to be the basis of any satisfactory judgment. The argument 
indeed proves entirely too much. If we could suppose the 
father contemplated the possibility of outliving both his 
daughter and her husband, and that she would die childless, 
and intended in that event to secure the reversion to himself, 
it is singular he should have employed so much circumlocu- 
tion, and involved it in so much doubt, when it would have 
been so easy to have said, it shall be returned to me and my 
heirs. Nor is it less singular upon that hypothesis, that hav- 
ing himself only in view, he should have spoken in the plu- 
ral of the heirs of Polly Wood. We cannot doubt that he 
meant what he said, inlanguage sufliciently intelligible, though 
not expressed in words technically accurate. 

The result to which we have come, renders it unnecessary 
to consider the question made in the court below, upon the 
admission of testimony, as those questions will be wholly un- 
important in another trial of the cause, the purchasers under 
the executions of Drury Wood, having the right to the life 
estate vested in him by the deed. 

Let the judgment be reversed and the cause remanded. 
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BARNETT v. BASS, anp anoruer. 


; 


1. A fiert facias founded upon a judgment against an administrator, which 
requires a given sum of money to be made of the goods and chattels of the 
intestate, &c. may be levied according to its mandate ; and, if money may 
be taken under a fi. fa., it is no objection that the defendant in execution 
is an administrator, and the writ requires the amount of the judgment to 
be made of the goods and chattels of the intestate in his hands, &c. 

2. Money in the possession of ihe defendant ina fi. fa. may be levied on, if 
alevy can be made without committing a trespass. 

3. A fi. fa. at the suit of B. vs. R. administrator of C, was placed in the 
hands of the coroner, and a venditioni exponas in favor of R, administrator 
of C. was also delivered to him, requirieg to be made by the sale of cer- 
tain property, the amount of a judgment recovered against a third person. 
Both writs were in the hands of the coroner at the same time, and returna- 
able to the same term of the court. On the venditioni exponas the coroner 
made the sum of $800, which he paid to the plaintiff therein, and return- 
ed the fi. fa. “no property found :” Held, that it was the duty of the coro- 
ner to have retained the money collected on the vend. expo. and make a 
special return both on the writ and the fi. fa., setting forth the facts and 
praying the order of the court for its appropriation. Ina proper case the 
officer might require a bond to indemnify him for making such a return, 
and where he acted with promptness and good faith, he would be relieved 
from the payment of damages, if the party on whose execution the money 
was collected should move against him under the statute for failing to pay 
overthe same. Not having thus proceeded, the coroner was liable upon 
a rule suggesting that with due diligence the money could have been 
made on the fi. fa. 


Error to the Circuit Court of Pickens. 


Tue plaintiff in error suggested to the circuit court, that a 
writ of fiert facias, which is particularly described by its date, 
amount, &c. issued therefrom, at his suit, against the goods 
and chattels, &c. of Samuel Campbell, deceased, in the hands 
of B. F. Roper, his administrator, to be administered; that 
this fi. fa. was addressed to any coroner of the State of Ala- 
bama, and was placed in the hands of the defendant, Bass, 
to execute. on which it is suggested he could, with due dili- 
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gence have made the money, but failed to doso. 'Thereup- 
on the plaintiff prayed the court for judgment against Bass 
and the surety in his official bond, for the sum expressed in 
the fi. fa. together with ten per centum on the amount there- 
of, as damages, §*c. Upon this suggestion and motion, an 
issue was made up and submitted to a jury, who returned a 
verdict for the defendants, on which judgment was ren- 
dered. 

The defendant excepted to the ruling of the court. From 
the bill of exceptions it appears that it was proved that the 
defendant, Bass, was coroner of Pickens county, during all 
the time the fi. fa. was in his hands, that his co-defendant, 
Bass, was surety, and that the fi. fa. was correctly described 
in the suggestion, and returned unsatisfied. It was further 
proved on the part of the plaintiff, that B. F. Roper, as ad- 
ministrator of Campbell, sued out two writs of venditioni ex- 
ponas, returnable to the same term of the circuit court as 
that to which the plaintiff’s fi. fa. was returnable, addressed 
to any coroner, &c., and placed in the hands of the defend- 
ant, Bass, by which he was commanded to make by the sale 
of property, the sum of $878, besides costs. These writs 
were founded on judgments, which Roper, as administrator, 
&c. had recovered against one Curry, and on them Bass made 
by the sale of property therein designated, the sum of $800, 
while the plaintiff’s fi. fa. was in his hands unsatisfied ; and 
previous to its return, the same was paid to, and received by 
Roper, as administrator, &c. 

The plaintiff ’s counsel insisted—1. That it was the duty 
of the coroner to retain as much of the money made on the 
venditiont exponas as would satisfy the plaintiff’s fi. fa. 2. 
That if the coroner was not bound to retain and thus apply 
the money, he was bound to levy the plaintiff’s fi. fa. when 
it was paid over and received by Roper, as administrator. 

The court charged the jury, that whatever might be the 
duty of the coroner, as to retaining and applying, or as to levy- 
ing on the money if rhe plaintiff ’s execution had been against 
Roper in his individual capacity, and the money had been 
given or paid to him in his own right; yet if it was going 
to, and paid to him, as the administrator of Campbell’s estate, 
the coroner could not retain it from the administrator, and 
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apply it to the plaintiff’s execution ; nor could he levy plain- 
tiff’s execution on it, in his hands—it would be subject to 
administration for the benefit of all the creditors, and could 


not be apprepriated to the exclusive benefit of one only. 


K. W. Pecx and J. Briss, for the plaintiff in error, insist- 
ed—1. That money may be taken in execution under a fi. fa. 
if in the defendant’s possession. [Dalton’s Shff. 145; 5 Bos. 
& P. Rep. 376; 1 Cranch’s Rep. 117; 1 Root Rep. 216; 4 
Verm. Rep. 513; 16 Pick. Rep. 567.] And the law is the 
same in respect to bank bills. [12 Johns. Rep. 220, 325; 4 
N. Hamp. Rep. 198.] 

2. Money in the hands of an administrator belonging to his 
intestate’s estate, is subject to levy and sale under execution 
in the same manner as other property ; and it is no objection 
that there may be other creditors. 


B. F. Porrer and H. Sriru, for defendants. Money can- 
not be levied on inthe hands ofan officer. [4 Verm. R. 513; 
2 Ala. Rep. 253; 4 East’s Rep. 510; 91d. 48; 6 Cow. Rep. 
494; 1 Root’s Rep. 47, 544; 1 Munf. 47; 2 Hayw. R. 171.] 
Money that may be levied on in the hands of adefendant in 
execution, must be coin, and be held in his own right. Here 
Roper received the money as administrator, and could not 
legally apply it to one creditor, as the estate might possibly 
be insolvent. 

The sheriff collecting money must pay it to the plaintiff in 
execution; [Clay’s Dig. 205, $ 21; 218, § 83;] and he is 
not authorized to adjudicate the rights of the parties. [1 
Cranch’s Rep. 117.] If the circuit court has placed its judg- 
ment upon untenable ground, yet if the record shows that the 
proper result has been produced, this court will not reverse it. 


COLLIER, C. J.—Iit is unquestionably true, that a fiert 
Jfacias founded upon a judgment against an administrator, 
which commands the officer to whom it was directed to make 
a given sum of money of the goods and chattels of the in- 
testate, &c., may be levied according to its mandate. This 
is a proposition which the circuit court would readily have 
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admitted, but that court, as we understand it, supposed that 
money collected by an administrator was to be considered as 
no longer in the predicament of the other tangible assets of 
the estate he represented ; that he was entitled to retain and 
appropriate it in the course of administration for the benefit of 
all the creditors of the estate. If money may be taken un- 
der execution, this assumption is not well founded ; for if an 
administrator suffers a judgment to be rendered against him, 
where the estate is insolvent, the personal responsibility is 
the same, whether it is satisfied by a levy and sale of other 
property, or by an appropriation of money. The question is, 
can money be levied on under a fi. fa., and under what cir- 
cumstances ? 

The cases cited by the counsel for the defendant very sat- 
isfactorily establish, that money of the debtor in his posses- 
sion may be taken in execution, if it can be done without 
committing a trespass. In Turner v. Fendall, 1 Cranch’s 
Rep. 117, it was said, “The court can perceive no reason in 
the nature of the thing, why an execution should not be lev- 
ied on money. That given in the books, viz: that it cannot 
be sold, seems not to be a good one. The reason of a sale is, 
that money only will satisfy the execution, and if any thing 
else be taken, it must be turned into money ; but surely, that 
the means of converting the thing into money need not be 
used, can be no adequate reason for refusing to take the very 
article to produce which is the sole object of the execution.” 
Again, “the general rule of law is, that all chattels, the pro- 
perty of the debtor, may be taken in execution, and whenev- 
er an officer has it in his power to satisfy an execution in his 
hands, it is his duty to do so, and if he omits to perform his 
duty, he must be accountable to those who may be injured 
by the omission.” The question is then asked, is money not 
paid over by the officer to the plaintiff in execution, his pro- 
perty ? and it is answered, that on principle the actual legal 
ownership of the specific money, which the officer may have 
received, does not vest in the party entitled to it, until pay- 
ment, and until this is done, an execution cannot be levied 
on it. ‘Aright to a sum of money in the hands of a sheriff 
can no more be seized than the right to a sum of money in 
the hands of any other person, and however wise or just it 
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may be to give such a remedy, the law does not appear yet 
to have given it.” ‘Originally, it was regularly the duty of 
the officer to have the money in court, and it has been held, 
that not even a payment to the creditor himself could excuse 
the performance of this duty.” But the court concede that 
the rigor of this rule has been considerably relaxed, and the 
sheriff may pay the money to the creditor out of court, if no 
circumstance occurs to obstruct or oppose it; and this al- 
though the form of the fi. fa. directs that the money shall be 
in court on the return day. If an execution against the goods 
and chattels of the person to whom the money is payable be 
in the sheriff ’s hands, the court say, it seems “still to be the 
duty of the sheriff to obey the order of the writ, and to bring 
the money into court, there to be disposed of as the court may 
direct. This was done in the case of Armistead v. Philpot, 
(Doug. Rep. 219,) and in that case the court directed the 
money to be paid in satisfaction of the second execution. 
This ought to.be done whenever the legal and equitable right 
to the money is in the person whose goods and chattals are 
liable to such execution.” 

The form of the writ of fiert facias,as prescribed by the 
act of 1807, directs, that the officer charged with its execu- 
tion shall have the money thereby directed to be made before 
the judge of the court from which it issues, on the day of its 
return, to render to the plaintiff, §c. [Clay’s Dig. 199, 200.] 
By the act of 1819, it is made the duty ofa sheriff, whenev- 
er an execution shall be placed in his hands, to proceed to 
levy the same, and make sale of the property thus levied on, 
in such time as by law directed, and he is required to pay the 
amount obtained by such sale ‘to the party or parties enti- 
tled to the same, on the application of such party or parties, 
or within ten days thereafter, under the penalty of forfeit- 
ing six per centum per month, for every month such sheriff 
shall fail to pay over such money,” &c. [Clay’s Dig. 205, $ 
21.] A statute passed in 1826, also authorizes the court to 
which an execution is returnable, to issue an attachment a- 
gainst a sheriff, &c. who shall have collected or received mo- 
ney onan execution, which he fails to pay over, upon its ap- 
pearing to the court that the party thus failing, has had one 
day’s notice that the motion will be made for an attachment, 
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{Clay’s Dig. 218, § 86.}| The second section of the act of 
1833, “ prescribing the duties of coroners,” provides, that the 
coroner shall execute all process when the sheriff is a party in 
interest to any suit in the circuit or county court, and _ per- 
form all the duties of sheriff, whenever, from any cause, he 
may be incompetent to actas such. He shall also be keeper 
of the jail, when the sheriff is imprisoned upon any civil or 
criminal process ; and for failing to perform any of the duties 
prescribed in this section, shall be liable to all the penalties 
prescribed against sheriffs and jailors for similar defaults.— 
[Clay’s Dig. 159, § 2.] This last enactment extends to co- 
roners the provisions of the statutes of 1819 and 1826, which 
are explicit and imperative in their terms. Yet we cannot 
think it was the intention of the legislature by the act of 1819 
to subject the officer to liability for failing to pay over money 
collected on an execution to the creditor, where he held a _/i. 
fa. against him ; especially ifhe had no visible estate subject 
to levy, of sufficient value to satisfy the fi. fa... The citation 
from 1st Cranch, shows that he is not authorized to make the 
appropriation himself, and we think that it would be his duty 
to retain the money and make a special return, both upon the 
execution upon which it was collected, and that against the 
party entitled to it, setting forth the facts and praying the or- 
der of the court for its appropriation. Upon such return be- 
ing made, the court would direct the parties interested to be 
notified, that they may come in, make themselves parties, 
and submit their claims to the court for decision, and then 
such an order would be made as was proper. [Henderson v. 
Richardson, 5 Ala. Rep. 349.] If this course of procedure 
could possibly devolve responsibility upon the oflicer, even 
where the money received was payable to a person whom the 
execution did not indicate, this might be guarded against by 
requiring such person to produce satisfactory evidence of his 
right to it, and where evidence was adduced prima facie suf- 
ficient, he might require a bond from the plaintiff in the exe- 
cution who was seeking its appropriation, to indemnify him 
against the consequences of the retention. 

In Wood v. Gary, et al. 5 Ala. Rep. 43, there were two 
executions in the sheriffs’ hands against the same defendant, 
and the plaintiffs in each insisted that his execution was enti 
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tled to priority, though the amount collected was not sufli- 
cient to satisfy both. The sheriff returned the facts special- 
ly oneach of the executions, and asked the direction of the 
court as to the order in which they should be satisfied ; and 
in the opinion delivered by myself, it is said, ‘ this was sufli- 
cient (according to the case of Braly v. Stout, Ingolsby § Co. 
at the present term,) if the return was made in good faith, 
and for the purpose of obtaining the instruction of the court, 
to have relieved the defendants from a judgment for damages 
and interest.”” The same indulgence should be extended to 
the sheriff ina case like the present, and if he retains the mo- 
ney under an honest, though mistaken impression, that it is 
his duty to do so, and asks the direction of the court at the 
term to which the execution on which it was made, is retufh- 
able, he should not be charged with damages and interest. 
From this view it appears that the Circuit Judge erred in in- 
structing the jury, that it was not the duty of the coroner to 
retain so much of the money collected on the writs of vendi- 
lioni exponas, as were sufficient to satisfy the execution in 
favor of the plaintiff, and to ask an order of court that he 
might thus appropriate it. We need not inquire whether the 
facts recited in the bill of exceptions show that the money, 
after it was paid to Roper, was in such a situation that the 
coroner could have levied on it without committing a tres- 
pass upon the person ; or whether the charge prayed, and that 
which was given on this point, are not abstract. Upon the 
law of this branch of the case, our opinion has been express- 
ed in terms suflicienrly precise to guide the ulterior action of 
the circuit court. For the error stated, the judgment is re- 
versed, and the cause remanded. 
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BOSWELL v. TUNNELL AND WIFE. 


1. A plea that the plaintiff impleaded the defendant for the same causes of 
action in a justice’s court, and there obtained a judgment against him, 
which he appealed to the county court, when the appeal was pending at 
the return term of the writ, is a good plea in abatement. 


Writ of Error to the County Court of Fayette. 


Action of assumpsit by Tunnelland wife against Boswell. 
The defendant pleaded in abatement, that before the writ in 
this cause was issued, the plaintiffs impleaded him for the 
same identical causes of action before a justice’s court, and 
obtained judgment thereon against him, upon which he ap- 
pealed the said cause to the county court, where it was pend- 
ing against him, at the return term of said writ. Wherefore, 
§c. The writ issued the 11th June, 1845, and the plea avers 
the judgment in that behalf stated in the plea was had the 2d 
June of that year. The plaintiffs demurred to this plea, and 
their demurrer was sustained. 

This is the only error relied on by the defendant. 


Wm. R. Smiru, for the plaintiff in error, cited Jenkins v. 
Pierpont, 2 Johns. Cases, 312; 2 Cow. ‘Treat. 672. 


L. Crark, contra, argued, it did not sufficiently appear 
from the plea, that the suit was appealed before the writ was 
issued. 'The appeal may have been taken after. 


GOLDTHWAITE, J.—We think this plea well pleaded. 
It avers the identity of the parties—of the cause of action— 
that judgment was given against the defendant—and that 
this judgment was appealed to the county court, where it was 
pending at the return of the writ. It would be a strained 
conclusion, that the a ppeal was not pending, when the 
assertion is, the judgment was obtained the 2d of June, and 
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only five days are allowed to take the appeal. The writ is- 
sued on the 11th and consequently must have been after the 
appeal was taken. But independent of this construction of 
the plea, as it stands, there would be no reason why the de- 
fendant should not have pleaded a former recovery, if the 
facts are as the plaintiffs suppose them. 

The plea being well pleaded, there was error in sustaining 
the demurrer. 

Judgment reversed and cause remanded. 





DESHLER v. CABINESS. 


1. An admission of the correctness of an account, before the statute of limi- 
tations has created a bar, postpones the operation of the statute three years 
longer. 


Error to the Circuit Court of Franklin. 


Assumpsit by the defendant, against the plaintiff in error, 
on an open account. 

Pleas, non-assumpsit and the statutes of limitations, of 
three and six years. 

On the trial, the plaintiff proved the account, the last item 
of which was due more than three years before the commence- 
ment of the suit, and also proved that the defendant within 
three years, admitted the correctness of the account, but said 
he had off sets to asmall amount, but did not promise to pay 
the account. Whereupon the defendant moved the court to 
_ charge the jury, that the above proof was not sufficient to 
take the case out of the statute of limitations of three years, 
but a positive promise to pay the account was necessary. 
This the court refused, and charged the jury that if they be- 
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lieved the defendant admitted the correctness of the account 
as above stated, it took the case out of the statute of limita- 
tions; to which the defendant excepted, and which he now 
assigns as error. 


Townes. for plaintiff in error. 

1. The bill of exceptions specifically negatives a promise 
to pay the account sued on. 

2. Amere admission of ‘the correctness of an account,” 
admits the items to be properly charged, but is not an ac- 
knowledgement of a subsisting liability. 

3. An admission of the correctness of an account, without 
a promise to pay, does not remove the bar of the statute of 
limitations. [1 Ala. R. 488; 8 Ib. 353; 8 Cranch, 72; 11 
Wheat. 309; 1 Peters, 361; 6 Ib: 93; 3 Bing. 329.) 

A. If the facts set forth in the bill of exceptions amount to 
an admission of liability, a promise to pay cannot be inferred, 
because it is distinctly denied in the bill of exceptions. 

5. The court should have left the jury to infer, or not to 
infer a new promise ; and should not have charged directly 
that the case was taken out of the statute. [See cases above 
referred to; also, 12 Moore, 515.] 


Noor, contra. 

In actions er contractu, any expression which amounts to 
an admission that a debt is due, or liability exists at the time, 
takes a case out of the statute of limitations, and revives the 
original cause of action—such an acknowledgement is equal 
to an implied promise to pay, &c. [4 Por. 225; 8 Cranch, 72; 
11 Wheat. 309; 15 John. 3.] 


ORMOND, J.—The case of St. John v. Garrow, 4 Porter, 
223, is identical with this case. ‘There, as here, the admis- 
sion was made before the statute operated as a bar, and the 
effect of this admission was to postpone the operation of the 
statute three years longer. Asthe suit was commenced with- 
in the three years, the court correctly instructed the jury that 
the admission of the correctness of the account, if believed 
by them, took the case out of the statute. 

Let the judgment be aflirmed. 
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BREWER v. STRONG’S EX’RS. 


1. An action of detinue will lie against an executor, upon an allegation that 
the chattel was in possession of the testator, and after his death came 
to the hands of his executor, who detains it as such; and to entitle the 
plaintiff to recover in such a case, he must prove not only his own proper- 
ty in the thing, but the possession, as well of the testator as his personal 
representative. 

. Where a charge to the jury depends upon the evidence which was ad- 
duced, and is proper, or otherwise according to the proof, the bill of ex- 
ceptions should recite so much of the evidence as shows the error of the 
charge, in order to authorize a reversal of the judgment. 

3. Where the defendant pleads the general issue, he admits for the purpos- 
es of the trial, that the declaration discloses a good cause of action, and 
when upon this state of the pleadings, the plaintiff proves what he has un- 
dertaken to do, he is entitled to a verdict, although the court may after- 
wards arrest the judgment for the defectiveness of the declaration. 


rs) 


Writ of error to the Circuit Court of Fayette. 


Tue plaintiff in error brought an action of detinue against 
the defendants, as executors of the last will, §c., of Wm. M. 
Strong, deceased. The declaration is in usual form, alledg- 
ing the possession by the plaintiff of two slaves, particularly 
designated, their loss by him, and their finding and deten- 
tion by the defendants. Issues were joined upon the pleas of 
non detinet and the statute of limitations. Upon the trial, a 
bill of exceptions was sealed at the instance of the plaintiff, 
from which it appears, that evidence was adduced by him 
tending to show, that the property in the slaves in question 
was in him; and their detention by the defendants. Evi- 
dence was then offered by the defendants, “‘to show that the 
property of the slaves sued for was in their testator.”” The 
evidence being closed, the court charged the jury that the 
plaintiff could not recover in this action, because he had sued 
the defendants in their respresentative capacity. A verdict 
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was returned for the defendants, and judgment thereupon 
rendered. 








L. Crark, for the plaintiff in error, insisted that detinue 
would lie against an executor or administrator. [See 1 Saund. 
Rep. 217; Wms. on Ex. 1065, 1088; 1 Chit. Pl. 119, 121; 
W. Jones’ Rep. 173; 3 Bac. Ab. 99; 3 Dana’s Rep. 36, 44; 
6 Leigh’s Rep. 344; 8 Porter’s Rep. 574; 3 Bibb’s Rep. 
510. ] 


P. Martin and B. W. HuntineTon, for the defendants. If 
the slaves came to the possession of the defendants, the ac- 
tion should have been brought against them in their individ- 
ual characters, and cannot be sustained against them as ex- 
ecutors. [Vin. Ab. Detinue, D; 3 Har. § McH. Rep. 203; 
2 Munf. 479; 3 Stewt. R. 221; 1 Hayw. R. 398; 2 Ala. R. 
555. | 


COLLIER, C. J.—To entitle the plaintiff to recover in an 
action of detinue, he must prove not only his own property 
in the goods, but the detainer by the defendant ; for the de- 
tention is the gist of the action. It has therefore been held, 
that detinue does not lie against the executor of a bailee, who 
has destroyed the chattel ; [Bul. N. P. 50;] and if there be 
several executors, and one only has the possession, the action 
must be brought against him alone. [Bro. Ab. tit. Detinue, 
pl. 19; 1 Saund. Pl. & Ev. 436; 1C. & J. Rep. 545; 1 
Tyrw. Rep. 445; 1 Price’s P. C. 71; 2 Stark. Ev. 493 to 
A495; 6 Leigh’s Rep. 42.] 

In Mansell’s adm’r v. Israel, 3 Bibb’s Rep. 510, it was said, 
that where goods are bailed toa testator, or intestate, upon a 
contract to deliver them, or where he sells and agrees to de- 
liver specific articles at a future day, and the goods come to 
the hands of the executor or administrator, there is no room 
to doubt the liability of the latter in an action of detinue. In 
such case, the reciprocal right and obligation is said to arise 
ex contractu. Although there may be more room to doubt 
the propriety of the action where the obligation to deliver the 
goods does not arise from contract, yet it is said even in such 
case, where the goods are detained by the defendant as execu- 
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tor, or administrator, there seems to to be no substantial rea- 
son why he should not be sued in the character in which he 
detains them. ‘‘Upon the score of authority, the propriety 
of the action admits of no doubt; for it is settled, where goods 
were taken away and remained in specie in the hands of the 
wrongdoer or his executor, that replevin or detinue would lie 
against the executor to recover them. [1 Chit. Pl. 119; 1 
Saund. Rep, 216,a; Sir W. Jones, 173-4.] 

So it has been held, that the action of detinue is given in 
respect to the supposed possession of the defendant, and there- 
fore will not lie where he has never had it. [6 Leigh’s Rep. 
Rep. 42.] In that case the learned Judge who delivered the 
opinion of the court remarks, “On the first suggestion of the 
question, I was somewhat doubtful whether the action of de- 
tinue, (in which the testator might have waged his law, 3 
Blac. Com. 152, 345,) would lie against an executor upon 
the detention of his’ testator. It seems however unquestion- 
able that it does; and the declaration charges the finding, or 
bailment and detention by the testator, and the subsequent 
pessession and detention by the executor; and this last, 
as we have seen, is altogether essential. [See Rastall’s 
Entries, 210; 7 Wentworth, 647, 648.] But still it does 
not lie unless the executor has possession. [1Wms. Saund. 
216, note 1; Bro. Abr. Detinue, 19; 8 Vin. Ab. Detinue, D, 
pl. 1,4; D, 5, pl. 19; B, 2, pl. 1.” 

The question considered in 6 Leigh, was again argued and 
elaborately considered in Catlett’s Ex’rs v. Russell, reported 
in the same volume, p. 344. The opinions of the Judges 
were delivered seriatim, and all concurred in these conclu- 
sions. 1. The thing sued for, which is demanded in specie, 
must have come to the hands of the executor himself, and be 
detained by him to justify an action of detinue against him; 
and the question is asked, “If the thing be destroyed, so that 
it never has been, and never can be in the possession of the 
executor, why should he be chargeable with the re-delivery of 
it, either personally, or as executor? In such case the ac- 
tion for money had and received, according to the case of 
Hambly v. Trott, 1 Cowp. 377, lies against the executor to 
recover the value. And it is most probahle that trover also 
lies under the equity of our statute, which is an enlargement 
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of the statute 4 Edw. 3 ch. 7, de bonis asporiatis.” 3. That 
in an action of detinwe against an executor, it is absolute- 
ly necessary to show that the testator had possession of the 
property before his death. 3. That although an executor or 
administrator, is chargeable as such, where he has suc- 
ceeded to the possession of a chattel which the testator, 
or intestate enjoyed up to the time of his death, yet 
one having a superior legal title, may at his election maintain 
an action of detinue, charging him in his representative or in- 
dividual capacity. [See also, 3 Com. Dig. 364, D; 1 Hayw. 
R. 398; 3 Stewt. R. 221; Mart. R. (N. C.] 42, 77.] 

The remark in Sims v. Canfield, Ex’r, 2 Ala. R. 555, that 
detinne “could not be sustained against an executor or ad- 
ministrator, as such, although the possession might be cast 
on him in his representative capacity,” is most clearly a dic- 
tum, the correctness of which is wholly immaterial, in the de- 
cision of any point which arose or was considered in that case. 
It might have been stricken out without marring the opinion, 
and the analogy would have been quite as striking, which 
the court there drew between a bill in equity to redeem a 
chattel mortgaged, and an action of detinue by the mortgagor, 
with the view of showing that the statute of limitations which 
barred the latter, applied in like manner to the former. This 
dictum cannot restrict our inquiries, and we must consider the 
question presented as if it were res integra. 

In the case at bar, the evidence recited in the bill of excep- 
tions shows, that the plaintiff proved a right of property in 
himself, and the detention of the slaves by the defendants - 
and that the latter gave evidence to show the property 
was in their testator, It cannot be inferred from this recital] 
of the evidence, that the testator- was in possession of the 
slaves at the time of his death, or that his title was paramount 
to the plaintiff's. There is no rule of construction applied 
to bills of exception, which authorizes us thus to extend the 
scope of the defendant’s evidence. But if the language were 
so doubtful as to make it necessary to employ any principle 
of interpretation, intendments should be indulged most strong- 
ly against the party excepting, and in favor of the ruling of 
the primary court. According to the Virginia cases, which 
rest upon authorities numerous and uniform, it was an essen- 
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tial element in the plaintiff ’s case, to entitle him to a judg- 
ment de bonis testatoris, to show not only the defendant’s 
possession, but the possession of their testator also; and a 
failure of proof upon this point, was fatal to his right to re- 
cover against them in their representative character. Thus 
far at least these cases, we think, lay down the law correctly; 
and if there was no proof of the testator’s possession, and the 
pleadings were properly framed, we can conceive of no objec- 
tion to the charge of the court. The practice which too 
extensively prevails, of setting out records and other writings 
in extenso; and sometimes of reciting at large all the oral tes- 
timony, is productive of no benefit to either party; while it 
makes the case more difficult to be understood, imposes ad- 
ditional labor upon the appellate court, and adds to the cost 
which must be paid by the one party or the other. Yet 
where a charge to the jury depends upon the evidence which 
was adduced, and is proper or otherwise according to the 
proof, the bill of exceptions should recite so much of the evi- 
dence as shows the error of the charge, in order to authorize 
a reversal of the judgment. . 

But the declaration is not so framed as to entitle the plain- 
tiff to a judgment against the defendants as executors. It 
merely charges them upon their own possession and deten- 
tion, without alledging any thing in respect to the testator’s 
right of property, or possession. The plea of “ non detinet”’ 
merely denied the allegations of the declaration, viz; the 
right of property in the plaintiff, and the detention by the de- 
fendants. ‘To these points the bill of exceptions shows that 
the plaintiff offered evidence, and if it was satisfactory to es- 
tablish them, he was, under his declaration, entitled to a ver- 
dict ; whether upon this verdict, he would be entitled to any 
judgment, we need not inquire; yet we think it clearly in- 
ferrable from what has been said, that the defendants could 
not be charged in their representative character. Where the 
defendant pleads the general issue, he admits for the purposes 
of the trial, that the declaration discloses a good cause of ac- 
tion, and when, upon this state of the pleadings, the plaintiff 
proves what he has undertaken to do, he is entitled to a ver- 
dict, although the court may afterwards arrest the judgment 
for the defectiveness of the declaration. 
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~ We have not failed to observe in the record, that the de- 
fendants demurred to the declaration, and their demurrer was 
overruled previous to pleading the general issue, but in the 
posture in which the case comes before us, we are not per- 
mitted to revise the judgment on demurrer. What we have 
said will indicate to the parties the proper course of proceed- 
ing—it remains but to add, the judgment is reversed and the 


cause remanded. 








MAGEE v. COWPERTHWAITE, er ans. 


1. A receiver is an officer of the court of chancery, and as such, in the ab- 
sence of legislation, that court has the authority to determine his com- 
pensation. The general mode of compensation is by a commission on 
the receipts and disbursements. 

2. There is a strong analogy in the services rendered by guardians and re- 
ceivers, and the compensation of each should be similar—5 per cent. on 
the sums received, and 24 per cent. on disbursements, is correct as a gen- 


eral rule. 
3. The decision of the master, on-exceptions to his report, allowing com- 
pensation to a receiver, is subject to revision on appeal to the chancellor. 


Writ of Error to the Court of Chancery for the Ist Dis- 
trict. 


A receiver having been appointed in the case of the Bank 
of the U. States vs. Hitchcock’s heirs and others, in the pro- 
gress of that cause, to which the defendants in error are par- 
ties, his accounts were referred to the master for examination, 
with instructions to report what allowance should be made as 
a compensation for renting the property in his charge, and 
disbursing the money necessary for repairs. ‘The evidence 
before the master shows that the rents accruing during the 
continuance of the receivership, counting from the Ist No- 
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vember before his appointment, to the Ist of November after 
he was discharged, were $218,000, of which $83,103 only 
was collected by the receiver, and some of the leases were 
made by other persons, though the notes, §c. were turned 





over to the receiver. Many witnesses were examined as to 
what was a reasonable compensation to a receiver for the 
charge of such an estate, and the testimony varies from $1500 
to $4000 per annum as a salary, and from 5 to 10 per cent. 
ascommissions. ‘The master struck an average of the sums 
stated and reported in favor of an annual salary of $2875— 
considering this the only mode of compensation under the 
cir@imstances, as the receiver, in his judgment, was entitled 
to compensation for his care and trouble in making the leases, 
on which no rent was collected, as well as on those for which 
the notes were turned over. 'The complainants excepted to 
this allowance, and on appeal to the chancellor, the excep- 
tions were allowed. 'The master was then directed to re- 
view his report, and allow 5 per cent. on the sums collected, 
and 24 per cent. on the sums disbursed. 

From the final decree, confirming the report afterwards 
made allowing such commissions as compensation, the re- 
ceiver brings his writ of error. 


P. Pumures, for the plaintiff in error insisted, 

1. That the master’s report, in the allowance of compen- 
sation to a receiver, does not require confirmation, and can 
not be excepted to. [Stewall v. Jones, 2S. & S. 170, s. c. 
3 Russ. 532; 1 Smith Chan. Pr. 642; 2 Ib. 358; 2 Story’s 
Eq. 158. ] 

2. There is no principle by which courts of equity are li- 
mited in the amount of compensation, or settling it either by 
salary or a commission. [Potts v. Leighton, 15 Vesey, 
276; Williamson v. Wilson, 1 Bland. 433. ] 

3. Our rules of practice do not controvert the position sta- 
ted in the English cases, that the compensation to a receiver 
is not the subject of exception, for a report is neither an order 
or decree. (9 Rule.) ‘The orders revisable are those applied 
for by the parties. [Digest, 613, 7 and 8 rules.] The 51 
rule adopts the English Pr. ] 
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J. A. CampsBeE.t, contra, cited 1 Hopk. 42; 3 Paige, 213; 
B’s Chan. Prac. 100; 1 Bailey’s Eq. 240 ; 2 Robinson, 582; 
1 Mumf. 150 ; 2 Dev. Eq. 51; 9S. & R. 204. As to mas- 
ter’s report being the subject of revision—6 Paige, 213 , Di- 
gest, 354, 355, 349, 320. 








GOLDTHWAITE, J.—1. A receiver appointed by the 
court of chancery, is, to every extent, an officer of that court. 
Thus he may be proceeded against, and committed to prison 
for not obeying orders, or for not paying over monies receiv- 
ed by him in virtue of his appointment. [1 Smith’s Chan. 
Prac. 645 ; 1 Barbour’s do. 658.] And in the English chan- 
cery, a sci. fa lies out of that court against the sureties on his 
bond. [1 Smith’s Chan. Prac. 647.] We infer from what is 
said in the books of practice, that in England compensation 
is fixed by a general rule, as reference is frequently made to 
the receiver, forfeiting his right to poundage by neglect or 
default. (Ib. 645.) Of the power of the court to make such 
a rule, in the absence of specific legislation, we entertain no 
doubt, as it seems to result from the fact of a receiver being 
its officer. In the courts of this couutry, there is little to be 
found on the subject of their compensation, except that it is 
allowed, and usually in the sound discretion of the court.— 
[See Williamson v. Wilson, Bland. 433.] In ascertaining the 
allowances to be made to trustees, the courts lean strongly 
against the allowance of specific compensation for particular 
services, and prefer rather to allow a per centage on the re- 
ceipts. [Hopk. 28. In Re Levingston, 9 Paige, 440; In Re 
Ennington, 2 Russ. 567.) The reason of this most proba- 
bly is, the facility with which special circumstances can be 
shewn, as well as the trouble and expense of a reference to 
ascertain them. Although the authority is undisputed, to al- 
low specific compensation, or even a fixed salary. [Marshal 
v. Holloway, 2 Stewart, 453.] Yet the course in relation to 
trustees is not to do so, unless a special case is made to the 
court before the trust is accepted. [5 Madd. 90.] There is 
no reason why the rule should not apply to receivers in its 
strictest sense, as these are only appointed by the courts of 
chancery, whilst the appointments of executors and guardians 
appertain to another jurisdiction, and in which it may be dif- 
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ficult to ascertain in advance what services, independent of 
the nature of the office, may be safely performed and compen- 
sated by the trustee. [See Harris v. Martin, June term, 1846.] 
In this case the receiver does not rest his application for a sa- 
lary on any peculiar circumstances of difficulty in discharg- 
ing his, and therefore, if the rule was otherwise than we have 
just stated, there is no ground shewn to make him an excep- 
tion to the general rule. 

2. Then with respect to the sufficiency of the compensa- 
tion allowed. In the matter of Livingston, 9 Paige, 440, the 
question was, what should be allowed to the committee on a 
lunatic’s estate, and the chancellor held he was not authoriz- 
ed to allow more than was given by statute to executors, ad- 
ministrators and guardians, although committees of lunatics 
were not covered by the act. ‘This decision evidently is go- 
verned by the analogy of the services rendered by the com- 
mittee to those rendered by guardians, and we think it entire- 
ly satisfactory. With us, however, there is no statute deter- 
mining what such trustees shall receive, though the practice 
we believe is quite general in the orphans’ court, to allow 5 
percent. on the receipts, and perhaps also on the disburse 
ments. How far correct, or otherwise, this practice may be 
when the estate is very large, we will not undertake to deter- 
mine, but we are entirely satisfied that a per centage of five 
per cent. toa guardian upon the receipts of his ward’s estate, 
and 24 percent. on the disbursements on his account, are am- 
ply sufficient as compensation, when reference is had to a ge- 
neral rule. Weapply the same rule to receivers, remarking 
however, that it is entirely proper to allow a less sum, when 
from the circumstances of the particular case, the court shall 
deem such to be a proper allowance. 

3. Something has been urged that the compensation fixed 
by the master was not subject to revision, but it is clearly a 
matter which is so. If it was otherwise, the whole estate 
might be consumed by allowances for which the court was 
entirely irresponsible. 

We do not understand the cases cited by the receiver as 
maintaining that the allowance is not the subject of revision, 
if improperly made. The contrary indeed, is clearly inferable, 
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form what is said in Shewall v. Jones, 28. & 8. 170. What- 
ever may be the practice in the English court, our statutes 
expressly sanction the right of appeal from decisions of the 
master, on exceptions to reports, as well as to bills and an- 
swers. [Digest, 354, § 55.] 

From what we have already said, it will be seen the ex- 
amination of witnesses on the subject of compensation was 
entirely unnecessary, and that their estimate of the value of 
such services, form no criterion for the judgment of the court, 

We think there is no error in the decision, and therefore 
we affirm it. 





BOGGS’ ADM’RS v. THE BR. BANK AT MOBILE. 


1. A judgment obtained against one administrator by motion, which is so ir- 
regular that it is afterwards set aside on his motion, is not evidence of a 
presentment of the claim tothe personal representative, so as to prevent 
the bar of the statute of non-claim. 

2. A certificate made by a notary public, that he had given the parties to the 
bill notice of its dishonor, must be made at the time, and as a part of the 
protest. Such a certificate, made four and a half years after the date of 
the protest, is not proof of notice. 

3. The first indorser ofa bill, whose liability had not been fixed by the hold- 
er, cannot by notice of its dishonor, charge a subsequent indorser, whose 


liability had been discharged by the laches of the holder. 
Error to the Circuit Court of Perry. 


The estate of Josiah N. Boggs having been declared insol- 
vent, the Branch Bank presented two claims against the es- 
tate, which were rejected by the commissioner appointed to 
act for the judge of the orphans’ court of Perry, who was in- 
competent to sit, and thereupon the bank obtained a certiorari 
removing the proceedings into the circuit court. From the 
record of the orphans’ court it appears, that the claims of the 
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bank consisted of a promissory note, dated Ist May, 1839, 

for $8690 14, due nine months after date, and a bill of ex- 

change for $3,850, dated 13th December, 1838, and due nine- 

ty days after date, upon which the intestate was the second 
indorser. 

To establish a presentment of the note within eighteen 
months after the grant of letters of administration, the bank 
produced a transcript of the record of the circuit court of Mo- 
bile, showing that a judgment had been obtained against the 
representatives of the intestate, by motion, the notice for 
which issued on Ist September, 1841, which judgment was 
set aside by one of the administrators, who qualified on the 
3d September, 1841, and upon his affidavit. It also appear- 
ed that the administrator had been served with notice of the 
motion on the 14th October, 1841. 

To prove notice of the protest, and non-payment of the 
bill of exchange, to the intestate, the bank introduced a pro- 
test made by a notary public of the city of New Orleans, and 
dated the 16th March, 1839. 

Upon the protest was the following indorsement, dated 17th 
October, 1845: 

I, Hilary B. Cenas, a notary public in and for the parish of 
New Orleans, State of Louisiana, residing in the city of New 
Orleans, duly commissioned and sworn, do certify, that on 
the day of the date of this protest, I notified the drawer, and 
all the indorsers of the draft, hereunto attached, of the writ- 
ten protest of the same for non-payment, by notices in writ- 
ing and print, by me signed with the same date of said pro- 
test, and which I inclosed in the one for A. Armstrong, cashier, 
directed to him at Mobile, Ala., and on the same day I depo- 
sited said notices in the post office in this city, in time to go 
by the first mail thereafter. In testimony whereof, &c. 

To prove that the notice referred to in this certificate was 
forwarded to the intestate, directed to his proper post office, 
and in due time, the bank read the deposition of F. H. T. 
Gaines, that on the 18th March, 1839, he deposited in the 
post office at Mobile, notices of protest for J. N. Boggs, in- 
dorser, notifying him of the protest of J. W. Henley’s bill of 
exchange, drawn on, and accepted by F. W. Gaylord & Co. 
of New Orleans, for the sum of $3,850, dated 13th Decem- 
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ber, 1836, due 16th March, 1839; said notice being directed 
to said Boggs at Marion, Perry county, Ala, The bank fur- 
ther proved that this was the proper post office. 

The circuit court considered, that the orphans’ court erred 
in rejecting these claims, reversed its judgment, and remand- 
ed the cause. From this judgment this writ is prosecuted. 

The error assigned is the judgment of the circuit court. 

















Hveu Davis and Joun Erwiy, for plaintiff in error. 
Joun, with whom was Peck, contra. 


ORMOND, J.—In our opinion the circuit court erred in its 
judgment upon both the claims rejected by the commission- 
ers sitting for the judge of the orphans’ court. 

We will first consider the question arising upon the plea of 
the statute of non claim, interposed by the administrators to 
the allowance of the note as a demand against the estate. 

It is not pretended that there was an actual presentation of 
the note to the administrators, 72 pais, but it is insisted, that 
an irregular suit by notice, which the bank commenced upon 
the note, against the administrators, and which, at the in- 
stance of one of the administrators was set aside, at the same 
term at which it was rendered, isa substitute for, and equiva- 
lent to, an actual presentment. 

In the case of Jones’ Ex’rs v. Lightfoot, at the present term, 
we had occasion to consider this question, and we then held, 
that knowlege by the personal representative of the existence 
of the claim, no matter how full, or accurate it might be, 
would not. dispense with a presentation of the claim. Yet 
there are doubtless acts, which are precisely equivalent in 
their effects, to a presentation of aclaim in pais. In Gar- 
row v. Carpenter § Hanrick, 1 Porter, 359, a suit had been 
brought by Garrow v, Hale; during its progress Hale died, 
and the suit was revived against his administrators, and it was 
continued several terms, for an award. Subsequently the 
administrator declared the estate of Hale insolvent, and un- 
der the law then in existence, abated the suit. A bill in equ- 
ty being afterwards exhibited by Garrow, against them, they 
pleaded the statute of non claim, but the court held, that 
there had been a presentment by the proceedings in the pre- 
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vious suit. It is inferrable, that the suit was waived before 
the statute had operated a bar, and we are clear in the opin- 
ion, that this was in law a presentment of the claim, the ef- 
fect of which could not be destroyed by the act of the ad- 
ministrators in abating the suit. 

In the case before us, the bank caused a notice to be issued 
which was served on one of the administrators, that it would 
move for judgment on the note, and a judgment was in fact 
obtained against him on the note, together with other persons. 
This judgment was set aside at the same term, at the in- 
stance of the administrator against whom it was rendered, 
and no further step was taken, or presentment made, until 
after the expiration of eighteen months from the grant of the 
letters of administration. 

If this can be considered a presentment of the claim, it 
must be in virtue of the notice served upon one of the admin- 
istrators, or of the judgment obtained against him, which, 
whilst it was in force, was evidence of a presentment. The 
latter having been vacated, no presumption arises of the exis- 
tence of the facts which authorize its rendition. For all such 
purposes it is as if it never had existed. 

Was the notice, which must have contained a substantial 
copy of the note, that the bank would move for judgment up- 
on it, a sufficient presentment to the administrators ? 

There can be no doubt, that the service of a writ upon the 
personal representative, or the revival of a suit by scire facias, 
within the eighteen months allowed by the statute for pre- 
sentment of the claim, would be a compliance with the sta- 
tute, as it respects that suit, and the notice given by the bank 
is a substitute for the writ at common law. The question 
then arises, what effect willsuch a notice have upon a sub- 
sequent suit. In Bigger v. Hutchings & Smith, 2 Stew. 448, 
this precise question arose and was determined. There, a 
writ had been sued out against the administrator within eigh- 
teen months after grant of letters, and a non-suit suffered. 
After the eighteen months had elapsed, another suit was 
brought, to which the administrator pleaded the statute of 
non-claim, and the plea was sustained by this court. 

The principle of this case is, that the service of a writ, is 
not evidence of a presentment, except in that particular case, 
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In Garrow v. Carpenter § Hanrick, previously adverted to, a 
distinction was engrafted upon this case, that if the first suit 
was abated by the act of the personal representative, he was 
thereby precluded from setting up the statute in a subsequent 
suit. In the last case it is also to be observed, the adminis- 
trator had consented to a reference of the first suit, and had 
continued the cause for several terms. With this exception, 
We are not aware that the case of Bigger v. Hutchings & 
Smith, has ever been questioned, and we are not able to per- 
ceive any sensible distinction between that case and the pre- 
sent. ‘There the plaintiff abandoned the pursuit of his claim. 
Here it is true he obtained a judgment by default, but which 
was so irregular that it was vacated on motion, and in both, 
no further step was taken until the bar created by the statute 
was complete. 

The literal interpretation of this statute, is, doubtless, that 
the “presentment of the claim,” shall be made to the per- 
sonal representative in pats, by the party beneficially inter- 
ested in it. When this statute is collated with other statutes 
in part materia, the reason of its enactment is obvious. It 
was to enable those interested in the estate, to call on the 
personal representative at the end of eighteen months, to dis- 
tribute it, unless he could give satisfactory reasons for retain- 
ing it in hishands. ‘This he is able to do, when claims are 
presented to him, which is evidence not only of their exis- 
tence, but an assertion that they will be enforced against the 
estate. We have seen in the preceding part of this opinion, 
that a suit against the administrator is equivalent in legal es- 
timation to an actual presentment of the claim, as it respects 
that particular suit; but if it is abandoned, or as in this case, 
is so irregular that it is vacated, and is not renewed, it af- 
fords no evidence that the claim is insisted on, and therefore 
offers no obstacle to the distribution of the estate. 

This is, in our opinion, the true test to apply to the statute, 
as it was evidently designed to provide a perfect bar, for the 
benefit of creditors or distributees. [Thrash v. Sumwalt, 5 
Ala. R. 20.] 

The result of this examination is, that as the bank produc- 
ed no evidence of a presentment in fact, or of any thing 
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which in legal estimation was an equivalent act, the claim 
was properly rejected by the commissioners. 

We come now to the consideration of the question, whe- 
ther there was suflicient evidence of notice to the intestate, 
as the indorser of the bill of exchange, of its dishonor. 

The bill was payable in New Orleans, and negotiated at 
the Branch Bank at Mobile, by which it was indorsed to the 
City Bank of New Orleans, and by the latter protested at ma- 
turity, as to all the parties to the bill, and notices as alledged 
sent on the day of the protest, to all the parties, by mail, to 
the cashier of the Branch Bank at Mobile, by which notice 
was given by the next mail to the intestate, addressed to him 
at his place of residence. ‘These facts, if made out by the 
proof, are sufficient to charge the intestate, as indorser, and 
the only question is as to the sufficiency of the proof. 

We consider the evidence very satisfactory, that on the 
18th March, 1839, two days after the protest, and dishonor 
of the bill, a notice was put in the mail at Mobile, addressed 
to the intestate at his place of residence, informing him of the 
protest and dishonor of the bill, but this is clearly insuffi- 
cient without other proof. A notice by the City Bank of 
New Orleans, or by the notary direct to the intestate, on the 
day of the dishonor of the bill, would doubtless have been 
sufficient to charge him, but that was not the course adopted. 
The City Bank of New Orleans, as the holder of the bill, 
might have given notice to the Bank of Mobile, which ap- 
pears as the last indorser, who could then notify either, or all 
of the previous parties upon the bill, and the question now to 
be considered is, whether such notice was given to the Bank 

“at Mobile. 

The only evidence produced that such notice was given, 
is a certificate made by Mr. Cenas, the notary public, four and 
a half years after the date of the protest. 

The power conferred on the notary by the act of the le- 
gislature, Clay’s Dig. 380, § 9, to certify the fact, that he had 
given notice to the parties on the bill of its dishonor, is a 
power which did not exist at common law, and must there- 
fore be exercised in the mode pointed out by the statute. 
The power conferred is to certify the fact of notice, as a part 
of the protest, and when the protest is made and completed, 
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his power is at anend. ‘The attempt here to prove the ex- 
istence of a fact, four and a half years after it transpired, by 
his certificate; instead of taking his deposition, is entirely un- 
authorized by the act in question. It is an act entirely inde- 
pendent of the protest, and is therefore not legal evidence of 
the fact it purports to establish. This point was expressly 
determined in Whitman & Hubbard v. Farmers’ Bank of 
Chattahoochie, 8 Porter, 258. 

There being then no evidence, that the liability of the 
Bank at Mobile was fixed by due notice, the notice given by 
the bank to the intestate as a prior indorser, is of no avail, as 
it does not appear that its ability was fixed, by due notice. 
This discharges the liability of all the antecedent parties to 
the bill, they not having been notified by the holder. [Byles 
on Bills, 164; Turner v. Leach, 4 B. & A. 451; Sherrod v. 
Rhodes, 5 Ala. 690.] 

The City Bank of New Orleans appears on the record as 
the holder of the bill, when it was protested for non-payment. 
It May be, that the Bank at Mobile merely indorsed it to the 
City Bank, for the purpose of collection, and that the latter 
was merely the agent of the former. In such acase, it would 
seem that it was only necessary for the agent to return the 
bill with the protest to the holder, who could fix the liabili- 
ty of the other parties by a seasonable notice. [Foster v. 
McDonald, 3 Ala. R. 35, and cases there cited.] But we 
need not pursue this subject further, as the Bank at Mobile 
appears on the record as the last indorser, and if it has since 
become the holder, by an unauthorized payment to the City 
Bank of New Orleans, when its liability was not fixed by due 
notice, that will not enable it to recover of a prior party to 
the bill, discharged by the laches of the holder, at the time 
of the dishonor of the bill. 

The judgment of the circuit court must be reversed, the 
effect of which is to affirm the judgment of the orphans’ court 
rejecting these claims. , 


COLLIER, C. J.—T his case, in my opinion, bears a more 
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striking analogy to Garrow v. Carpenter & Hanrick, than to 
Bigger v. Hutchins & Smith ; consequently I think the pre- 
sentation of the claim to the administrators was sufficient. 
In other respects I concur in the opinion of the court. 








HILLIARD AND WIFE v. BINFORD’S HEIRS AND 
ADMINISTRATORS. 


1, Although a will may be inoperative as to the real estate of the testator, 
because it is not attested by witnesses as directed by the statute, it may 
notwithstanding, be good as to the personalty. 

An order of the orphans’ court, which recites that a citation issued, as re- 
quired by the statute, and thereupon orders that the will be admitted to 
probate, is at most only voidable, and cannot be collaterally impeached; 

but must be avoided, if erroneous, in a direct proceeding, 

3. At the common law, in order to put the wife to elect between a legacy 

given by the will of her husband, and the right to dower, it should appear 
in express terms, or by clear and manifest implication from the provisions 
of the will, that the legacy was intended to be a substitute for dower ; if 
this is not apparent, she will be entitled to both. 

Where a will is good as to the personalty, but is not so attested as to pass 
the real estate, the provisions in respect to the latter will be considered as 
blotted out, and the testator will be adjudged to have died intestate as to 
the realty. 

. The acts of 1806 and 1812, when considered together, reverse the rule of 
the common law, which presumes a devise to be in addition to dower, un- 
less the reverse clearly appears ; and if the widow does not elect to waive 
the testamentary provision within one year after the probate of the will, as 
these statutes direct, she shall lose her right to dower, unless it plainly 
appear by the will, that the testator intended it in addition to dower. 

6. A devise or bequest of either real or personal estate, by the husband to the 
wife, is sufficient to put her to an election, under the acts of 1806 and 
1812, and if she does not waive the testamentary provision, she will be 
barred of her right to dower. [Ormonpn, J., dissenting on this point.] 
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7. The statutes in respect to dower are to be considered as parts of an entire 
system, and to be construed in pari materia. 





Writ of Error to the Circuit Court of Limestone. 


Tne plaintiffs in error filed their petition, setting forth that 
the female petitioner was the wife of the intestate, Binford, 
who died in the year 1835; at the time of his death and previ- 
ously, the intestate resided in Limestone, and died seized and 
possessed of a tract of land situate in that county, which the 
petitioners particularly describe, and alledge to be the place 
of his residence: F'urther, that intestate left two children, 
who are his only heirs, viz: ason named Alexander, of whom 
Addison Binford is guardian, and a daughter named Mary 
Susan, an infant, who intermarried with John W. Key, who 
is also in his minority, of whom Hiram H. Higgins is guar- 
dian—all residing in Limestone county. It is also alledged, 
that Addison D. Binford is the administrator, and that the 
heirs are in possession of the Jand. The -petition concludes 
with a prayer that the dower of the female petitioner may be 
allotted her in the lands described in it. Process was ac- 
cordingly issued and served on the administrator and heirs, 
and the general guardians were appointed guardians ad litem 
of the heirs. 

The petition was heard upon an agreed statement of facts. 
It was admitted that the facts stated in the petition are true, 
also, that the county court of Limestone, on the 14th Octo- 
ber, 1835, ordered a citation to issue, requiring Thos. Fearn, 
Peter Binford, and Martha Ann Binford, to appear before the 
judge of that court, on the 26th day of that month, to show 
cause why the written and nuncupative will of the intestate 
should not be proved and admitted to record. Citations are 
found in the transcript tested of the same day with the order, 
one requiring the sheriff of Limestone to cite M. A. and P. Bin- 
ford ; and the other requiring service to be made on T.. Fearn 
by the sheriff of Madison ; and due return of each to be made, 
on the day appointed by the order. Upon the 26th October 
anentry was made, in which it is recited, that “the written 
will of John M. Binford, deceased, was produced in open court, 
and it appearing that due notice has been given as required 
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by law, and the signi ture thereto being duly proved by ‘the 
oaths of Addison Binford, R. T. Maury, William Capell, and 
Moses Harraway, to be the proper hand-writing of said John 
M. Binford, deceased, which is ordered to be recorded.” 
«And the said Addison Binford, R. 'T. Maury, William Ca- 
pell, and Mosely Harraway being duly sworn, depose and say 
that they were called upon by John M. Binford, during his 
last sickness, at his residence in this county, where he had 
resided for more than ten days previous to his death, to take 
notice, or bear testimony of the following as his will.” [Here 
follows a copy of the nuncupative as well as written will, 
which the witnesses attempted to establish.] ‘And it ap- 
pearing that due notice has been given to the widow and next 
of kin of said deceased, as required in the statute in such ca- 
ses made and provided, and that more than fourteen days has 
elapsed, and not six months, since the death of the said John 
M. Binford. All which is ordered by the court to be record- 
ed accordingly.”” 'The written will, after expressing the tes- 
tator’s wish as to the disposition of his estate, and the ap- 
pointment of Thomas Fearn as executor, concludes thus— 
“January 13, 1833. 
Witness, J. M. Biyrorp, (seal. )” 

By the nuncupative will, the testator desired his wife to 
live upon his farm and raise his children, and gave to her his 
watch and riding horse, and made his last child, Thomas 
Peyton, an equal heir, bequeathed a rifle to one of his bro- 
thers, and made another his executor—expressing a wish that 
Dr. Maury and wife should live with his wife and children, 
free of charge for board. This is the substance of the nun- 
cupation. 

The written will is in form a disposition of the entire real 
and personal estate of the testator. For his wife he provid- 
ed as follows: “I give to my wife, Martha Ann Binford all 
the property that I got by her, in fee simple; said property 
being one negro girl by the name of Sally; $300, being 
money for which I sold her land lying in Lauderdale county, 
one pair of oxen, worth $30 ; one bedstead, bed and furniture, 
and one black walnut dining table.” After disposing of his 
lands among his children, providing for the employment of 
his slaves, he proceeds thus: “ More concerning my wife, 
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Martha Ann, I further desire, after my debts are paid, that 
my children shall pay to my wife Martha Ann, $100 annual- 
ly, so long as she remains my widow.” 

It was agreed by the parties, that Mrs. Hilliard had receiv- 
ed from the estate of the testator, all the property bequeath- 
ed to her by both wills, with the exception of the watch, and 
in addition two cows and calves, some books, together with 
hire for the slave and interest on the $300: that she lived on 
the plantation occupied by the testator, and received her sup- 
port therefrom after his death until the marriage of herself 
aid co-petitioner, in May, 1839. Further, that she has nev- 
er received any dower in the real estate of the testator, nor 
at any time appeared before the circuit court and signified 
her dissent to his will. 

The agreed case also contains a copy of the testator’s es- 
tate, exclusive of the lands mentioned in the petition, and 80 
acres situated in another county, supposed to be worth about 
$1 25 per acre, the aggregate valuation is $7,541 75. Up- 
on these facts, the court was opinion that the prayer of the pe- 
titioners should not be granted, and thereupon dismissed 
their petition, rendering a judgment against them for costs. 





K. J. Jones, for the plaintiffs in error, insisted, that a cita- 
tion served upon the parties in interest is rdispensable to the 
regularity of the probate of a will, unless it is taken at a 
stated session of the orphans’ court, in which case proof of 
reasonable notice will be asubstitute for a formal citation, or 
unless the deceased has no widow or kindred resident in the 
State. Written wills might be then proved without citation. 
[Clay’s Dig. 303, § 34; 597,§ 3; 4 Ala. R, 248.] Here the 
probates were not taken at a stated session of the court, and 
the record does not show that citations issued. 

The orphans’ court is one of limited jurisdiction, and the 
record must show every thing that is necessary to authorize 
its action. [2 Stew. Rep. 331; 3 Stew. § P. Rep. 355; 6 
Porter’s Rep. 219; 8 Porter’s Rep. 375; 3 Ala. Rep, 670; 5 
Id. 117; 19 Johns. Rep. 39.] But if a court proceeds with- 
out jurisdiction, whether limited or general, its acts are void. 
[7 Porter’s Rep. 37; 15 Johns. Rep. 141.] The recital in the 
orders admitting the wills to probate, is no evidence that ci- 
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tations ever issued. [1 Stew. Rep. 412; 8 Porter’s R. 375; 
A Ala. R. 248; 5 Id. 117.] 

Conceding the probates to be regular, and still it is insist- 
ed that Mrs. Hilliard is entitled to dower, because the will is 
not executed in such manner as to be an operative devise of 
lands—a written will cannot be revoked by a nuncupation, 
nor will lands pass by a will not written and attested as the 
statute prescribes. [Clay’s Dig. 596, $ 1: 1 Coxe’s R. 241; 
1 P. Wms: Rep. 247,343; 7 Porter’s R. 394; 1 Dana’s Rep. 
340; Clay’s Dig. 597, $ 5.] 

To bar the widow of dower at common law, the devise to 
her must be given in lieu of dower, expressly, or it must be 
inconsistent with a claim of dower; where this is the case, 
she will be put to her election. But even there the inconsis- 
tency must be clear and conclusive. [7 Porter’s Rep. 19; 6 
Ala. Rep. 236; 2 Dana’s Rep. 341; 2 Johns. Ch. R. 448; 4 
Id. 9; 7 Cow. R. 287.] A devise to the wife in lieu of dow- 
er, or all claims on her husband’s estate, will not exclude her 
from a share of a devise to some other person which happens 
to fail. [8 Ves. jr. Rep. 331,491; 1 Dana’s R. 203.] In 
this case, it is clear that the bequest to the wife is not made 
in such terms as to put her to an election. 

Here the devise is void, or so executed as not to pass real 
estate ; it cannot be used as evidence against the wife, upon 
an application for dower, and of covrse does not cast upon 
her the duty of electing. [1 Cox’s Rep. 241; 8 Ves. Rep. 
481; 2 Ves. & B. Rep. 126; 3 Ves. jr. R. 331, 491.] 

It is provided by our statutes, that all estate not devised 
shall go in the same way as if the deceased had died intestate. 
[Clay’s Dig. 168, § 2; 597, § 7.] And the acts in respect to 
election are declaratory of the common law. ([Clay’s Dig. 
172,§ 3; 7 Porter’s R. 19; 6 Ala. R. 236.] 


J. W. McCuune, for the defendants in error. 


COLLIER, ©. J.—The act of 1806 makes it indispensa- 
ble to the validity of a will which disposes of real estate, that 
it should “ signed by the testator or testatrix, or by some 
person in his or her presence, and by his, or her direction, 
and attested by three or more respectable witnesses, subscrib- 








982 ALABAMA. 


"Hilliard and wife v. Binford’s Heirs and Admis. 





ing their names thereto, in the presence of such devisor.’’— 
[Clay’s Dig. 596-7, § 1.] After providing the essential con- 
stituents of a nuncupative will, the same statute, enacts that 
“no probate of any nuncupative will shall be taken, or letters 
testamentary granted thereon, till after the expiration of four- 
teen days from the time of the decease of the testator, nor till 
citation hath issued to call in the widow and other person or 
persons principally concerned, if resident in this State, that 
they may appear and contest such will, if they see cause.— 
[Clay’s Dig. 597, § 3.] By the eighth section of the act of 
1821, it is enacted, that on application for the probate of any 
will, the clerk of the county court shall issue citation, requir- 
ing the sheriff to summon the widow or next of kin of the 
deceased to appear at some return day in the process named, 
(or appear at the next stated session) and show cause if they 
have any thing to alledge against such application, &c. ; or 
on satisfactory proof that the deceased has no widow or kin- 
dred resident in the State, the application may be heard and 
determined ; the court at any stated session may hear and de- 
termine such application, though no citations may have been 
executed or issued on proof of reasonable notice thereof, or on 
proof, that the deceased has no widow or kindred resident in 
the State. [Clay’s Dig. 303, § 34.] | The act of 1806 fur- 
ther provides, that ‘no will in writing or bequest therein of 
goods and chattels, shall be revoked by any subsequent will, 
codicil or declaration, unless the same be in writing.” Again: 
Any person interested in a will may contest the same by bill 
in chancery within five years after its probate ; but after the 
expiration of that period, the original probate shall be conclu- 
sive on all parties concerned ; saving however to infants, §c. 
the like period for contestation after the removal of their re- 
spective disabilities. [Clay’s Dig. 597, § 5: 598, § 15.] 
There can be no question but a will which professes to 
dispose of the real and personal estate of the testator may be 
good as to the latter, though it is not executed so as to pass 
the realty. [Shields, et al. v. Alston, 4 Ala. Rep. 248, 255. ] 
‘Nor is it essential to a will of personal property, that it 
should be signed or sealed by the testator, and attested by 
subscribing witnesses; although it be written by another, if 
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shown to have been approved by him, or written agreeably to 
his instructions, it is entirely sufficient. (Ib.) 

In McGrew v. McGrew, 1 Stew. & Port. Rep. 30, the ques- 
tion was as to the validity of a will, and it was said by the 
judge who delivered the opinion of the court, “The will I 
apprehend would be prima facie void, if from its face, it was 
apparent that the testator intended to do some further act to 
give it effect. But nothing of this kind appears from the face 
of the will in question. It does not appear that the testator 
intended to have it subscribed by witnesses. It concludes, 
‘‘ witnesss my hand and seal,” and is signed and sealed by 
the testator, without saying in presence of witnesses, or leav- 
ing a void space for them to subscribe their names.” In no- 
ticing the absence of an attestation clause, and a blank for the 
names of subscribing witnesses, it was never intended to af- 
firm, that if these had appeared at the foot of the will, they 
were so indicative of the testator’s intention, that it should 
not be operative, unless it was corisummated so as to pass the 
land ; for it was clearly competent to establish such will as 
to the personalty. But it was rather designed to show that 
no such argument could avail any thing in that case, because 
there was no foundation upon which it could rest—it not be- 
ing adapted to the facts, its effect was not considered. We 
need not inquire in this case, whether a will is inoperative, 
which professes to dispose of both real and personal estate, 
but is so imperfectly executed that it will not pass the former, 
unless some extrinsic proof is given to show that the party 
intended to die testate, at least in respect to his personalty. 
The probate, whether strictly in conformity to law, or not, 
cannot be vacated in an indirect proceeding, and the will 
must be regarded as effectual to the extent to which the law 
permits it to operate until it is set aside. In the case last ci- 
ted, it was further said, “‘ We must presume that a court of 
competent jurisdiction acted correctly, unless the contrary 
appears ; that it had sufficient evidence to authorize an al- 
lowance of the will; and if the party contesting the same 
was dissatisfied, he should have taken his exceptions, and 
brought the evidence before this court.” 

Shields, et al. v. Alston, 4 Ala. Rep. 248, was brought 
here by writ of error, at the instance of the parties in interest 
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to revise an order admitting a will to probate, and we said 
the act of 1821, requires “ the next of kin to be informed of 
the application for the probate of the will of a deceased rela- 
tive, and only permits it to be heard.and determined without 
notice, when there is no kindred resident in the State.” It 
was not there decided in general terms, that the recital in the 
record that “due and proper notice was given to the next of 
kin of the testator,” of the application to prove his will, was 
no evidence of the fact of notice ; but only that it did not au- 
thorize the conclusion that one of the next of kin then in his 
minority, had been legally notified, or waived notice—there 
being no notice in the record, and he being incompetent to 
dispense with it. 

In Hill's Heirs, &c. v. Hill’s Ex’rs, 6 Ala. R. 166, the ef- 
fect of the 5th section of the act of 1821, isconsidered. ‘That 
section enacts that “the judge of each orphans’ court shall 
have power within the county, to take the probate of wills, 
grant and repeal letters testamentary, and letters of adminis- 
tration,” &c. ([Clay’s Dig. 303,$ 31.] “Here,” it is said, 
“is an authority to annul letters testamentary, which may 
have issued unadvisedly, or which subsequent occurences 
make it proper should be recalled. 'The statute does not ex- 
pressly authorize the orphans’ court to set aside the probate 
of a will which it has allowed, yet we apprehend that it is 
entirely competent, in the absence of legislation to the con- 
trary, for that court to set aside the probate of a will which 
it has allowed without proof, or upon insufficient proof, and 
without notice to the widow and next of kin, as directed by 
the Sth section of the act of 1821. This being the case, the 
plaintiff in error should apply to the judge of the orphans’ 
court for a citation to the executor and other parties in inter- 
est, to show cause why the probate of the will should not be 
be vacated, and the letters testamentary repealed. Upon 
such a proceeding, the redress sought can be obtained.’”’ The 
writ of error was sued outby two of four legatees named in the 
will, but as there was no contestation upon offering the will 
for probate, the plaintiffs in error were not made parties, and 
it could not be assumed that they would be benefitted by a 
reversal of the order of the orphans’ court; consequently the 
writ of error was dismissed. In Bothwell, et al. v. Hamilton, 
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8 Ala. Rep. 461, it was decided, that where the probate has 
not been objected to in the orphans’ court, and subsequent 
proceedings have been had under the impression that it was 
genuine, it cannot be incidentally questioned. That case 
reaffirms Hill’s Heirs v. Hill’s Ex’rs, supra; and adds, that if 
the orphans’ court refuses to act upon an application to re+ 
voke or annul the probate of a will, or having acted, mis+ 
apprehends the Jaw, a “a writ of error may be prosecuted.” 

It is clearly inferrable from this view of the law, that aci- 
tation, or notice, is necessary to warrant the orphans’ court 
in admitting a will to probate where the deceased leaves a 
widow, or kindred resident in this State. And it is indicat- 
ed by the cases cited, that if the record does not show that 
this course was pursued, or that there was no person resid- 
ing in the State entitled to notice, the order admitting the 
will to probate will be reversed on error, if the writ is sued 
out within three years. [Seé also, Boyett, et al. v. Kerr, 7 
Ala. Rep. 9.] 

The written will we have seen was not executed as the 
statute directs, so as to pass lands; and even if lands could 
be disposed of by a nuncupative will, the nuncupation does 
not profess to devise them. At most, the latter is very defi- 
cient as to the objects upon which it operates, so much so, 
that if it can be effectual for any purpose, we should be in- 
clined to regard it as accodicil. But if the written will be 
sustained, and in the present posture of this case, we think it 
must be considered good as to the personalty, then the nun- 
cupation cannot operate. For the act of 1806, above cited, 
declares that no will in writing, or bequest therein of goods 
and chattels, shall be revoked by a subsequent or unwritten 
‘‘ will, codicil, or declaration,” with a saving in favor of sol- 
diers and mariners, to dispose of and bequeath their goods and 
chattels as they could previous to the passage of the act. 

Without stopping to consider the effect of the recital in 
the order by which the wills were admitted to probate, or 
whether it can be assumed that it was not made at a “stated 
session” of the orphans’ court, we think it inferrable~ from 
the cases cited from the 6th and 8th Ala. Rep. that the ir- 
regularity in the order does not make it void, but merely 

124 
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voidable ; and it can only be vacated by some direct proceed- 
ing. In Wyman, et al. v. Campbell, et al. 6 Porter’s R. 219, 
we considered quite at large the distinction between judg- 
ments, orders, and decrees, which were void, and those which 
were voidable, and the effect of each. We there said, “that 
the judgment of a court having jurisdiction of the parties, and 
the subject matter, is conclusive upon parties and privies ; 
and this though the record may abound with irregularities 
which would authorize its reversal by a revising court;’’ and if 
the proceedings be tn rem, jurisdiction will attach quoad the 
thing, though the person of the defendant be not reached by 
process. Further, “‘ Let the review we have taken of the au- 
thorities suffice to show,that judicial sentences, whether desig- 
nated as judgments in the courts oflaw, decrees in chancery, 
or orders of an orphans’ court, if not founded in a usurpation 
of power, are conclusive until reversed by a higher tribunal.” 
The case of Wiley & Gayle v. White & Lesley, 3 Stew. & 
P. Rep. 355, was noticed, and held not to be law, so far as 
it “assumed that the proceedings of the orphans court may 
be collaterally impeached for an omission to disclose by its 
record, an observance of every thing enjoined by statute, up- 
on the ground that it is a courtof limited jurisdiction. This 
reasoning,’’ we said, ‘only proves the order to have been 
voidable, if the authority of the court was shown, and would 
hold good on an appeal or writ of error—but does not show 
that it was void per se, so as to subject it to an indirect at- 
tack.”” In Couch and another v. Campbell, et al. 6 Porter’s 
Rep. 262, it was held that the jurisdiction of the orphans’ 
court over the real estate of an intestate, is put in full exercise, 
when that court makes an order for a citation to issue to the 
heirs to show cause why the same should not be sold upon 
the suggestion of the administrator, for the payment of debts 
due by the intestate. By a parity of reasoning, we think that 
the jurisdiction attached, at leastin respectto the written will 
when the court took measures to examine into its validity by 
ordering citations to issue to show cause why it should not be 
admitted to probate. It results from this view that neither 
the will, nor its probate, can be regarded’ as a nullity. We 
now proceed to consider whether the wills, and the accep- 
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tance by the widow of the bequests of personal property bar 
her claim to dower.- 

In Adsit v. Adsit, 2 Johns. Ch. R. 448, Chancellor Kent, 
considered at length, and with reference to the leading English 
cases, when a legacy will be considered as intended by the 
husband to be a substitute for the wife’s dower, and says the 
inquiry in such case is, ‘whether such an intention in the 
testator is to be collected by clear and manifest implication 
from the provisions in the will. To enable us to deduce 
such an implied intention, the claim of dower must be in- 
consistent with the will, and repugnant to its dispositions, or 
some of them. It must in fact disturb and disappoint the 
will.” This decision is cited with approbation in Jackson v. 
Churchill, 7 Cow. Rep. 287. There it was said that every 
married woman has an interest in the lands of her husband, 
of which she cannot be divested but by her own act or con- 
sent ; and if the husband make a provision for her by will, in 
lieu of dower, she may elect to take the testamentary, or 
claim the legal provision. If the provision in the will is not 
expressed to be in lieu of dower, but is an ordinary legacy or 
devise, she is entitled both to her dower and the interest un- 
der the will. But if the claim is inconsistent with the will 
and repugnant to its provisions, then we may infer an inten- 
tion in the testator, that the provision in the will should be 
in lieuof dower. In such cases the widow must elect one 
or the other; but cannot have both: and if she enters upon 
the property given by the will and enjoys it, she is thereby 
barred of her dower. [See Van Orden v. Van Orden, 10 
John. Rep. 30; Webb v. Evans, 1 Binn. Rep. 565; Green’s 
Ex’rs v. Green, 7 Porter’s Rep. 19; Ayres v. Willis, 1 Ves. 
jr. Rep. 230; Chalmers v. Storrill, 2 Ves. & B. Rep. 224; 
Wake v. Wake, 1 Ves. jr. Rep. 353; Arnold v. Kempstead, 
2 Eden’s Rep. 236; 1 Rop. on Prop. 556; Evans’ Lessee v. 
Webb, 1 Yeates’ Rep. 424; Duncan v. Duncan’s Ex’rs, 2 Ib. 
302; Hamilton v. Buckwalter, Id. 389; Sample v. Sample, 
Id. 433; McCullough v. Allen, et al. 3 [b. 10; Clancy on 
Rights, &c. 230, et post.) 

In Smith v. Knistern, 4 Johns. Ch. R. 9, a testator pos- 
sessed of alarge real and personal estate, bequeathed to his 
wife his household furniture, &c., and “ her comfortable sup- 
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port and maintenance out of his estate, to be from time to 
time rendered and paid to her by hisexecutors.” Held, that 
this was not inconsistent with, and did not bar her claim to 
dower. So, where the testator, after disposing of real and 
personal estate to his sons and daughters, gave to his wife 
the remaining part of all his personal estate, and the 
benefits of all his real estate, till his sons came of age to en- 
joy their possession, it was decided that the devise to the 
wife was not “inconsistent with, or repugnant to her claim 
of dower, which the bounty of the law gives her.” That there 
was ‘‘no strong and necessary implication that the widow 
should not have both her devise and dower.” [McCullough 
v. Allen, et al. supra.] There are many other cases depend- 
ing upon common law principles, in which the widow’s right 
of dower is considered quite as favorable to her interest. 
Some of these are cited in this opinion. [2 Lomax’s Ex’rs, 
164 to 169.] 

There are some decisions in which it is held that a devise 
cannot be averred at law to be in satisfaction of dower, if the 
willis silent ; though equity, under the circumstances, has 
considered such devises as a substitute, and the wife has been 
decreed to elect under aknowledge of her testamentary rights. 
[2 Lomax’s Ex’rs, 166, $ 7, and cases there cited; Larrabee 
and wife v. Van Alstyne, 1 Johns. R. 306.] But see Kenne- 
nedy v. Mills, 13 Wend. R. 553. 

Where the testator attempts to devise lands by a will not 
executed so as to pass them, and by the same will gives a 
legacy to his wife; in such case it has been determined, the 
widow will not be put to an election, but may take the lega- 
cy, without making good the devise. When a will is thus 
imperfectly executed, the devise of the freehold is to be deem- 
ed as blotted out of the will, and the will may be read as if it 
was not contained init. [2 Lomax Ex. 165, $ 5, and cases 
there cited.] In Cary v. Askew, 1 Cox’s Ch. C. 241, two 
wills of the testator were established; the first was so exe- 
cuted as to pass the realty, while the latter was unattested, 
and of course operated on the personalty only. The effect of the 
first will was to cause an equal division of the lands between 
the testator’s three daughters, but the last directed a division 
between the two eldest, and gave the youngest a pecuniary 
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legacy. ‘The question was, whether the youngest daughter, 
(the plaintiff,) should have one third of the land and the pe- 
cuniary legacy also. It was argued that no election could be 
coerced, but the plaintiff might claim her share of the land 
under the first will, and her monied legacy under the second; 
for an unattested will is so completely void as to the real es- 
tate, that it cannot be read to raise the implied condition aris- 
ing from the disposal of it. It is to all intents and purposes, 
as if no such disposal had been made, of the real estate, and 
the personal legacy had been merely given. [See Heart v. 
Greenback, 3 Atk. Rep. 715; Boughton v. Boughton, 2 
Ves. Rep. 12.] The master of the rolls, after noticing the 
great respect due to the authorities which maintain the dis- 
tinction between a condition annexed to a personal legacy, 
and a condition raised by implication from any part of the 
will, and the difficulty he should have had in making it, 
proceeds thus: “They have said you shall not look into a 
will unattested, so as to raise the condition which would be 
implied from the devise, if it had appeared ; but if you give 
a legacy, on condition that the legatee shall himself give the 
lands, then he must elect: however, I am bound by the force 
of these authorities, to take no notice whatever of the unat- 
tested will, as far as it relates to the freehold estates, and 
therefore the plaintiff cannot be put to her election.” Lord 
Eldon expressed himself in equivalent terms, in Sheddon v. 
Goodrich, 8 Ves. Rep. 481, 496-7, though he intimated that 
the reason of the distinction between a condition annexed toa 
personal legacy, and one implied, if res integra, would be 
questionable. 

Although the testator gave to the wife real and personal 
estate in bar, full satisfaction and recompense of all dower, it 
was held, in England, that she was not barred as to proper- 
ty undisposed of, or as to a lapsed’ legacy, but she might 
claim a share of the same as a distributee. [Pickering v. 
Lord Stamford, 3 Ves. Rep. 335; 2 Lomax’s Ex’rs, 205, 
§ 10.] 

In the case at bar, it is perfectly clear, that there has been 
no testamentary disposition of the testator’s lands, and that the 
bequests of personalty are not made upon any express condi- 
tion that the wife should yield up her right of dower. It is 
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perhaps the common sense interpretation of the will, that the 
title to the lands should vest in others, on whom the testator 
proposed to bestow his bounty, divested of his wife’s claim ; 
but the will being unattested, its provisions in respect to the 
freehold must be considered as blotted out. The testator 
then will be deemed to have died intestate as to the realty, 
and the question arises, whether, in such case, it was incum- 
bent on the widow to have renounced under the statute, the 
provision made for her by the will, to entitle her to dower. 

The act of 1806 enacts, that the widow may in all cases 
waive the provision made for her in the will of her deceased 
husband, and be entitled to her dower; “in which ease she 
shall receive no part of such provision, unless it appears plain- 
ly by the will, that the testator intended it in lieu of dow- 
er.” Further, if the estate of the testator or intestate is in- 
solvent, the widow shall be endowed of “one-third only of 
the lands, tenements, and hereditaments, of her deceased hus- 
band,” although there be no children or descendants of them. 
[Clay’s Dig. 172, § 1, 2.] It is provided by the statute of 
1812, that “when any person shall die intestate, or shall make 
his last will and testament, and not therein make any express 
provision for his wife, by giving or devising unto her such 
part or parcel of his real and personal estate as shall be fully 
satisfactory to her, such widow may signify her dissent there- 
to, in the circuit or county court in the county wherein she 
resides, at any time within one year after the probate of such 
will,” and in that case she shall be endowed of one-third of 
the lands; and “and entitled to share in the personal estate 
in the following manner, to wit: if there be no children, or 
if there be but one child, she shall be entitled out of the resi- 
due left after paying the debts of the deceased, to one half: 
if there be more than one child, but not more than four, in 
that case she shall be entitled to a child’s part; but if there 
be more than four children, then and in ‘that case, she shall 
be entitled to one fifth part in absolute right.” [Clay’s Dig. 
172-3, §§ 3, 4.] The act of 1835 declares that it shall be law- 
ful for the widow to signify her dissent from the provisions 
of her husband’s will, at any term of the orphans’ court. [Cl. 
Dig. 300, § 20.] And by the act of 1806 it is declared, that the 
estate, both real and personal, not devised or bequeathed in 
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the last will and testament of any person, shall be distributed 
in the same manner as the estate of an intestate, and the same 
shall be administered by the executor accordingly. [Clay’s 
597, $ 7.] 

In Green’s Ex’rs v. Green, 7 Porter’s Rep. 19, it was held, 
that if the will makes no provision for the widow she may 
claim her dower without any express dissent from the will. 
And speaking of the mode in which her dissent must be sig- 
nified, it is said, ‘“* Now as she cannot claim under the will, 
and assert her right to dower also, the assertion of one is pre- 
cisely equivalent to the abandonment of the other.” This 
latter remark is a mere dictum, and if it cannot be maintain- 
ed in the broad terms in which it was made, we shall not ac- 
cord to it the weight of authority. . 

We examined, in McLeod, ect al. v. McDonnel and wife, 6 
Ala. Rep. 236, to some extent, the effect of our statutes, 
where the widow was provided for by the will of her hus- 
band. There, the court declined considering, (as it was un- 
necessary ) whether the section first cited of the act of 1806, 
“was intended to introduce a rule of construction different 
from that which previously obtained in equity, or was intend- 
ed to relieve the widow from the consequences of an erro- 
neous conception of her rights under the will.” In respect 
to the act of 1812, we said “ our impression was that the 
terms, express provision, was to be understood as directing an 
election only in case of a provision expressing to be in lieu 
of dower ; but further consideration has satisfied us that the 
evil intended to be obviated, was the difficulty which previ- 
ously existed of ascertaining when and how an election was 
to be made by her. According to the course of equity law, 
the widow was entitled to an account before she was com- 
pelled to elect, and a suit in equity was frequently necessary 
to compel an election. This seems to have been the only 
change made by the statute in the existing law—a fixed, a 
definite term was introduced within which she is compelled 
to signify her dissent to the will; and if this is not made, it 
then, if any provision is made inconsistent with her right un- 
der the statute, becomes obligatory on her.’ 'T’o sustain this 
view, Blunt v. Gee, 5 Call’s Rep. 481; Shaw’s devisees v. 
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Shaw’s heirs, 2 Dana’s Rep. 341, and Green’s ex’rs v. Green, 
supra, are cited. 

The Virginia statute, which has been supposed to be simi- 
lar to our’s, authorizes the widow, when dissatisfied with her 
husband’s will, to renounce the provision which it makes for 
her, within one year from his death, §c. ; thereupon she shall 
be entitled to one-third of the slaves of which her husband 
died possessed, to hold during her life, and shall take such 
share of his other personal property as if he had died intes- 
tate, as her absolute property ; but if she fails to renounce 
within the time limited, she shall have no more of the slaves 
and other personal estate than are given her by the will. [1 
Rev. Code of Va. ch. 104, ¢ 26.] This enactment, it has 
been decided, relates only to personal estate: if therefore the 
widow does not renounce within the time, and according to 
the mode prescribed, she loses her distributive share of the 
personal estate, and is confined to the provisions of the will ; 
but is notwithstanding entitled to dower. [Dandridge v. 
Dorrington, 5 Call’s Rep. 351; Blunt v. Gee, 5 Id. 481 ; Du- 
pree v. Cary, 6 Leigh’s Rep. 36; Thornton v. Winston, 4 Id. 
152; Kennand v. Williams, 8 Id. 400; Mitchell v. Johnson; 
6 Id. 461.] One of the cases cited shows, that if a testator by 
his will give real and personal estate to his testator, and leave 
part of his personal estate undisposed of, and the wife accept 
the provision made for her by the will, she shall be excluded 
from any share in the personal estate that is undisposed of ; 
and shall have no more of the husband’s estate than was be- 
queathed to her. In another it is held, that if the husband 
devises away the wife’s land, and gives her a legacy which 
she does not renounce, but files her bill, even within the year, 
for the recovery of the land by title paramount, in which she 
is successful, she can neither claim the legacy, nor a distri- 
butive share of the personal estate. She is excluded as to the 
former, because she recovered the land against the will, and 
as to the latter, because she did not renounce the testamen- 
tary provision. [See also, Taylor v. Browne, 2 Leigh’s R. 
419; Noel and wife v. Garnett, 4 Call’s Rep. 92.] 

The statute of Kentucky provides, that a widow who does 
not renounce the benefit which the husband’s will proposes 
to confer upon her, “ shall have no more of her husband’s 
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slaves and personal estate than is given her by his will.” 
McCaus and wife v.{Board’s heirs, 1 Dana’s Rep. In Wood 
and wife v. Lee, 5 Monr. R. 58, it was held that a widow 
is required to elect between the provisions of the will 
and the law as to chattels and slaves only, and that she 
may have both her dower and what is devised to her, if she 
do not claim under and against the will. To the same effect 
is Shaw’s Devisees v. Shaw’s Adm’r, 2 Dana’s Rep. 341. 
In this latter case it was said, that in England if the husband 
dies intestate as to a part only of his personalty, a share of 
that part goes to the widow; though she takes a devise also, 
if it does not appear from the face of the will that the provis- 
ion was made in lieu of dower, but it is questioned whether 
she is not cut off from such a claim by the statute of Ken- 
tucky, unless she renounces the testamentary benefit. This 
point we have seen is expressly decided against the widow 
in Virginia. In the Kentucky case it was further said, that 
the inadequacy of the provision made for the widow, by the 
will of her husband, does not relieve her from “the necessi- 
ty of making the required renunciation.” [Seealso, Reed v. 
Dickerman, 12 Pick Rep. 150.] Further, “it was not alone 
for the purpose of divesting her of any interest she might 
have under the will, that the law required her renunciation ; 
but for the sake of distributees and legatees, in order that 
there might be a speedy adjustment and distribution of the 
decedent’s estate, she was required, within a reasonable time, 
to make manifest her determination not to abide by the will.” 
[See also Gore v. Stevens, 1 Dana’s Rep. 203.] 

The statute of Massachusetts is in terms almost precisely 
the same as our act of 1806, and it has been determined by 
the highest court in that State, that it reverses the common 
law, which presumes a devise or bequest to a widow to be in 
addition to her dower, unless it clearly appears that it was the 
intention of the testator that it should be in ew of dower. 
She must therefore take the devise and bequests in a will of 
her husband, unless she seasonably elect to waive them.- The 
statute seems to presume an acceptance. There is some pos 
itive act to be done by the widow, indicating her election 
before she can be entitled todower. No precise time is pres 
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scribed by the statute for her election, but she will be pre- 
sumed ‘to have accepted the testamentary provision unless 
she waived it ina reasonable time, that the settlement of the 
estate might be closed, and distribution made among the 
heirs. [Reed v. Dickerman, 12 Pick. Rep. 146; see also, 
Merrill v. Emory, 10 Pick. Rep. 507; Delay v. Vinal, | Met. 
R. 57 ; Thompson v. McGaw, Id. 66.] 

A statute of North Carolina, passed in 1784, enacts, “ that 
ifany person shall die intestate, or shall make his last will 
and testament, and not therein make an express provision for 
his wife, by giving and devising unto her, such part or parcel 
of his real or personal estate, or to some other for her use, 
as shall be fully satisfactory to her, such widow may signify 
her dissent thereto, before the judge of the superior court, or 
in the county court of the county wherein she resides, in open 
court, within six months after the probate of said will ; aud 
then and in that case she shall be entitled to dower,” §c. 
[Rev. Statutes of N. C. 612, ed. 1837.) 

This enactment was considered by the supreme court of 
North Carolina, in Craven v. Craven, 2 Dev. Eq. Rep. 338, 
There the husband made a will disposing of his personal es- 
tate only, out of which he had made a provision for his widow; 
but its nature and the proportion it bore to his whole estate 
did not appear. ‘The question was, whether, as the wife had 
not dissented from the will, she should be endowed of the 
realty. It wassaid by Gaston, J., arguendo, that when the 
husband dies testate, without making any provision for his 
wife, she need not dissent from the will to entitle herself to 
dower, and he supposed that the point had been so ruled by 
the court in Miller v. Chambers, at a previous term. But in 
the case then before the court, a provision was made for the 
widow, consequently something from which she might dis- 
sent, and if she so elected, take it, in preference to what the 
law would give. ‘The gravamen of the argument in that case 
may be thus condensed—the act recognized the widow as 
having a perfect right to a part of the land, as well as the 
personal property of her husband ; these are regarded as dis- 
tinct funds, and whatever may be the value of the legacies 
given her, or however far it may exceed that ofa distributive 
share, she is nevertheless entitled to dower in the land; that 
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she may be saved the unnecessary inquiry with respect to 
her share of the personal property, when satisfied therewith, 
and dissent only in respect to the insufficiency of the land 
given her; and when personalty alone is bequeathed, her o- 
mission to dissent amounts to no more than an acknowledg- 
ment that she does not complain in that respect. In consid- 
ering the argument, the court say it has been attentively ex- 
amined, but has not induced the adoption of the conclusion 
it proposed to establish. Further, the legislature, by the act 
of 1784, substitute a new rule more absolute and universal 
than that recognized at common law. ‘They made every 
case of a testamentary disposition by a husband in favor of 
his wife, a case of election—whether the provision in real or 
personal estate was made to her, or to some other person for 
her use, whether the intent that she should take it in lieu of 
her dower, was expressed, or not expressed ; and whether it 
could be implied, or could not be implied, from the structure 
and language of the will. And to remove all dispute as to 
the fact of her election, they declared her to have elected to 
take under the will, unless her refusal so to take was mani- 
fested within a prescribed time, by a solemn dissent in open 
court.” The widow could not, under the act of 1784, hold 
the personal property given to her, and get dower by law. 
‘Unless she dissented, the will regulated the extent of her 
claims upon the estate of her husband: and if she dissented, 
the law prescribed what should be their extent.” 

It was further said, that the widow’s right to dower was 
paramount to the claims of her husband’s creditors ; apd will 
be operative, even against the alienee of the heirs—the time 
within which it must be asserted, is not prescribed by a sta- 
tute of limitations. Justice and the repose of the communi- 
ty require that it should be ascertained as speedily as conve- 
nience will permit, whether the lands of a deceased,man in 
the hands of his heirs and devisees, are, or are not, subject to 
this incumbrance. “The law has defined the time, and pre- 
scribed the mode when and how this fact can be certainly 
known. ‘The most obvious considerations of public policy 
forbid, without the clearest warrant, judicial expositions 
which will have a tendency to defeat this great purpose of 


the law.” The right to dower was consequently denied. 
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See Pettijohn v. Beasely, 1 Dev. & B. Law. Rep. 254; Bray 
v. Lamb, 2 Dev. Eq. 372; Sanderlin v. Thompson, 2 Id. 
539. ] 

We think it altogether clear, as it has been held in Massa- 
chusetts, under a similar enactment, that the act of 1806. re- 
verses the rule of the common law, which presumes a devise 
to be in addition to dower, unless the reverse clearly nppears; 
that the widow must take the testamentary provision unless 
she seasonably elect to waive it; no precise time being pre- 
scribed, the election must be made in a reasonable time. 
The statute presumes consent, unless the widow repudi- 
ates the provision made by the will, and insists upon her 
dower. ‘These conclusions seem to us to result so clearly 
from a consideration of the common law in connection with 
the statute, that they require not the aid of argument to prove 
them. 

Our act of 1812, provides, that if a testator shall not make 
any express provision for his wife, by giving and devising 
“ unto her” such part of his “ real and personal estate, as shall 
be satisfactory unto her, she may signify her dissent, &c ;”’ 
while the statute of N. Carolina, from which it was certainly 
borrowed, uses the terms “real or personal estate ;”’ and the 
testamentary gift or devise, which she is required to renounce 
shall be made, not only to herself directly, but to any one for 
her benefit. The difference of phraseology we think, does 
not warrant a different interpretation, and the learned judge 
who delivered the opinion in Craven v. Craven, lays no stress 
upon fhe disjunctive which connects the words real and per- 
sonal. These are used merely as generic terms, and as a 
prefix to the word estate—they mean nothing more when 
taken in connection with what follows, whether coupled as 
in our statute, or in that of North Carolina, than a provision 
in property. If they were construed otherwise, then accord- 
ing to our act, the consequence would be, that where only 
real or personal estate was devised or bequeathed, the wife 
should not be required to renounce, and could only be put to 
her election where the testamentary provision embraced both 
descriptions of property. Such a construction would oppose 
the obvious intention of the legislature, and would limit, if it 
did not entirely annul the act of 1806. In respect to the 
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other difference in terms, we think it does not extend the 
scope of the North Carolina act. Our statute in providing 
for a renunciation where a devise or bequest is made to the 
wife, clearly embraces the case where a trustee for her bene- 
fit is interposed. 

If the act of 1806 furnishes the rule of decision, it is clear 
that the widow lost her right to dower by the failure to waive 
the provision made for her in the will; for it does not plain- 
ly appear “by the will, that the testator intended it in addi- 
tion to her dower.” And if the act of 1812 be looked to, the 
same consequence follows the omission to signify her dissent 
within one year after the probate of the will. ‘This view is 
decisive of the case, and our conclusion is attained without 
reference to the attempted devise of the realty; for thus far 
we have seen the will is inoperative. 

It is not necessary to consider, whether the act of 1806, is 
not unimpaired by that of 1812, and whether the principal 
effect of the latter is not to limit the time, §c. within which 
the widow is to signify her dissent. Our statutes in respect 
to dower are to be considered as parts of an entire system, 
and to be construed in part materia. It may therefore be 
worthy of consideration in a proper case, whether the act of 
1812 should not be differently interpreted, when taken in 
connection with that of 1806, than it would be if it stood alone. 
We make these latter remarks merely to exclude a conclusion, 
and not with the intention of intimating any impressions of 
ourown. We have but to add, that the judgment of the cir- 
cuit court is affirmed. 


ORMOND, J.—I dissent from the opinion of the court just 
pronounced—as I am unable to perceive any sufficient reason 
for the construction put upon the statute. The statute de- 
clares, that when the husband does not make a provision by 
will, giving to the widow, “such part or parcel, of his real 
and personal estate, as shall be fully satisfactory to her,” she 
may signify her dissent, &c. Ido not think we have any au- 
thority to hold, that by the term and the legislature meant or. 

In applying the rules of construction to a statute, in such 
a case as the present, it is like any other written instrument, 
from which we are endeavoring to educe the writer’s meaning, 
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Prima facie, he is always understood to mean what his lan- 
guage imports. If the literal construction is insensible, if it 
leads to an absurdity, or renders the entire instrument, or any 
part of it, null, then we endeavor to reconcile such obnoxious 
part with the residue, and thus if possible ascertain what the 
author meant. If the writing is sensible as it stands; if there 
is no repugnancy in its several parts, I know of no authority 
for rejecting a part, and substituting something else, so as to 
give it a meaning different from that which its plain language 
imports. This statute is perfectly sensible as it starids. It 
declares that the widow shall not be required to dissent, un- 
less a satisfactory provision is made for her, of real and per- 
sonal property. This is not repugnant to, or inconsistent 
with any other part of the statute, and if inconsistent with 
the previous act, according to well established principles, it 
is a repeal of that portion of the previous act. It appears to 
me therefore, we have no authority whatever, but mere con- 
jecture, to say, that the legislature meant that a provision of 
either real, or personal estate, would bar the widow, unless 
she dissented within a year, when the statute declares, the 
provision must be both of real and personal estate, to produce 
that result. 

In looking into the cases, when the word or, has been ta- 
ken to mean and, and the converse, I find the reason given 
to be, that otherwise the instrument would be void for un- 
certainty, and that it is never done when it admits of a sensi- 

_ble construction as itstands. [McGraw v. Davenport, 6 Por, 
ter, 352; Richardson v. Spragg, 1 P. Will. 434; Nicholls v. 
Tolley, 2 Ib. 389, and cases cited in note. ] 

For these reasons, I am of the opinion we have no author- 

ity to interpolate the statute, and substitute or, for and. 
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BROWNING § CO. v. GRADY, Apw’r. 


1. The agreement of a creditor to discharge one partneron his securing the 
payment of a portion of the debt, but reserving the right to proceed against 
another partner, does not operate to discharge the latter. 

2. No general charge that the one or the other party is entitled to a verdict 
is proper where there is any conflict of proof. 


Error to the Circuit Court of Chambers. 


Assumpsit by Browning § Co. against John Grady. ‘The 
declaration counts on two notes made in New York on the 
27th of August, 1838, one for $1050 37, payable sixty days 
after date, at the Merchants’ Bank at Cheraw, South Caro- 
lina, and the other for $1056 41, payable at the same place, 
ninety days after date. Also, upon money due for goods, &c. 
—account stated, &c. &c. 

By agreement, the defendant was to have the benefit of 
special matters of defence as if pleaded. The suit was com- 
menced on the 12th day of September, 1840, and the defend- 
ant having afterwards died, it was revived against Grady, as 
his administrator. 

At the trial, the plaintiffs produced and read in evidence 
the two notes described in the declaration, which purport to 
be signed John Grady & Son, and proved that the same were 
given for goods sold by the plaintiffs in March, 1837, on a cre- 
dit of twelve months, to John Grady and Dennis Grady, as 
partners, under the firm of John Grady & Son. 

The defendant proved, that one Huske for the use of the 
plaintiffs, commenced a suit in December, 1838, in one of the 
courts in North Carolina, (in which State the firm did busi- 
ness, but from which the intestate removed in November, 
1837,) against both the partners. but the process was served 
on Dennis Grady only, and a judgment was taken against 
him for the sum of the notes, at the March term, 1840—the 
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suit being discontinued against the defendant, John Grady. 
Sometime afterwards the judgment against Dennis Grady 
was compromised by the attornies of the plaintiff, for the sum 
of $1000, for which three notes were given by Dennis Gra- 
dy secured by another individual, and the attorney’s fees and 
costs of court were paid by him. The attorney’s receipt is 
in these terms: ‘ March 13, 1844, received of Dennis Grady 
$1000, in notes, payable with interest from date, with his bro- 
ther, John Grady as security, in discharge of a-judgment a- 
gainst him in favor of Browning & Co. of New York, or of 
Huske, assignee.’’ The attorney stated in his deposition, that 
‘“‘he was authorized by Messrs. Browning & Co. to take such 
course as he should deem expedient to effect a settlement of 
this judgment. He was repeatedly instructed by his clients, 
that any settlement to be made with Grady, was not in any 
way or form, to release or discharge any claim by them against 
the estate of John Grady, or in any way affect the prosecu- 
tion of the suit pending in Alabama, but that Dennis Grady 
was only to be released the payment of the said judgment. 
These instructions were communicated to the associate at- 
torney making the settlement, who informed Dennis Grady 
that he was only authorized to make a settlement on these 
terms. ‘The receipt was not intended to operate as a release, 
for there was no authority or power to make a release. The 
whole amount of the judgment was to be considered as paid, so 
far as Dennis Grady was concerned. ‘The plaintiffs approved 
of the course pursued, when informed there was no discharge 
from any claims against the estate of John Grady, but the 
settlement was made according to their instructions before 
stated. 

On this state of proof, after refusing to charge, that if the 
whole evidence was believed, the plaintiffs were entitled to re- 
cover, the court charged the jury, “that if they believed Dennis 
Grady, in North Carolina, and while in co-partnership, pur- 
chased goods of the plaintiffs, and gave the notes of the firm 
in payment—that Dennis Grady was sued on these notes 
and judgment obtained against him in North Carolina—that 
afterwards he gave his obligation for $1000, with a third per- 
son as surety, as well as his own note for the lawyer’s fees, 
and the obligation was accepted by the plaintiffs attornies, in 
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full payment, discharge and satisfaction of the judgment— 
and that the act of the attorney was subsequently ratified by 
the plaintiffs, then the verdict should be for the defend- 
ant, although they might believe that the agreement and re- 
ceipt was only intended by the attornies of the plaintiff to 
operate as a discharge of Dennis Grady alone, and was rati- 
fied by the plaintiffs under the impression that it discharged 
Dennis Grady only, and that it did not affect their remedies as 
to other partners. 
The plaintiffs excepted to the charge as given, as well as 
the refusal to charge as requested, and both matters are as- 
signed as error. 





S. F. Rice and G. W. Gunn, for the plaintiffs in error, 
made the following points: 

1. The giving of the promissory note by one _ partner, did 
not extinguish the debt, antecedently due from all, although 
expressly accepted by the creditor asasatisfaction. Nor will 
the taking of a bond with sureties be a satisfaction of the 
debt—especially if the creditor has retained the bond with 
sureties. [Waydell v. Leur, 5 Hill, 448; Cumber v. Wayne, 
1 Strange, 425; Chastain v. Johnson, 2 Bailey, 574.] No- 
thing short of full payment by one of several joint debtors, 
ora release under seal, will discharge the other debtor. A 
covenant not to sue is not a release, except in a suit between 
the same debtor and creditor. [Walker v. McCulloch, 4 
Greenl. 421; Rowley v. Stoddard, 7 John. 207; Ruggles v. 
Patton, 8 Mass. 480.] The receipt given to Dennis Grady 
cannot amount to more than a covenant not to enforce the 
judgment against him, and therefore is not effective as a re- 
lease to the other debtor. [Harrison v. Close, 2 John. 448.] 

2. But the agreement, if considered as a release, is not 
binding on the plaintiff, as it was made without authority 
and never ratified. * An attorney, as such, has no authority 
to take notes in payment of a judgment. [Cook v. Blood- 
good, 7 Ala. Rep. 683; Vail v. Jackson, 15 Verm. 314; Ami- 
son v. Wheeler, 3 Hill, 137; North River Bank v. Ayman, 3 
Hill 8. C. 262. ] 

3. If the plamtiffs, after the agreement was made, ratified 
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it without a full knowledge of what had been done, or under 
a mistake of the facts, or under the belief their instructions 
had been obeyed, it does not bind them. [Indianopolis Ins. 
Co. v. Brown, 6 Blackf. 378; 3 Greenl. 429.] The mere ac- 
ceptance of the notes of a third person by the creditor, is but 
collateral security, and has no effect upon his legal rights. [1 
Smith’s L. Ca. 255; 4 Wash. C. C. 308.] Even where a 
claim against a third person is taken in satisfaction of a pre- 
cedent debt, it is not an absolute payment or discharge. [19 
Wend. 516.] Even where the note of a third person is ta- 
ken for part of a debt it is no satisfaction unless there is an ex- 
press agreement that it shall be so. [5 Hill, 200; 4 Paige, 
305. ] 











No counsel appeared for the defendant in error. 


GOLDTHWAITE J.—1. The evidence which the plain- 
tiffs put to the jury in this cause, was probably intended to 
show their understanding and agreement with Dennis Grady, 
that the receipt and discharge executed to him by their at- 
torney, was personal to him alone, and was not intended to 
operate as a discharge to his partner of the same debt. The 
charge of the circuit court assumes that this reccipt, if ratified 
by the plaintiffs, has the legal effect to discharge the other 
partner, although the plaintiffs, when ratifying the act of 
their attorney, were under the impression it discharged Den- 
nis Grady only, and that it did not affect their right against 
the other partner. We are somewhat at a loss to discover 
whether the court intended to be understood as asserting the 
proposition that the discharge of one partner by a creditor is 
under such circumstances a discharge of all the partners, or 
that a receipt in this form is incapable of explanation by pa- 
rol evidence, so as to let in proof of the reservation of the 
right as to the debtor not named, agains the absolute and 
unqualified terms of the instrument; but we infer the first 
was the point intended, as the other matter is not adverted 
to, and there is nothing in the evidence to show any autho- 
rity to give more than a personal discharge, or even the rati- 
fication of any act which produced this result. If the dis- 
charge of one partner cannot be made without producing the 
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release of all, then the plaintiffs may be said to have ratified 
the act done, but in no other sense, as there is no pretence 
the particular form of the receipt was communicated to them. 
Indeed, it is very clear also, if the testimony of the agent is 
credited, that the precise agreement was, that the discharge 
was not to affect the plaintiffs in their pursuit of the other 
partner, and was to be considered as personal to him alone 
who made the arrangement. Considering it in this view, we 
think the charge cannot be sustained. 

Ordinarily the discharge of one partner is a discharge of 
all, because it is impossible to know what are the engage- 
ments between the partners themselves, and the release of 
one prevents the others from holding him liable to any ex- 
tent whatever, but if the partner himself agrees that the re- 
lease to himself shall not affect the rights of the creditor as 
to others, it is virtually an agreement also, that the rights of 
his partners against him shall remain unchanged. If he stip- 
ulates that the creditor may proceed against other parties to 
the joint contract, he certainly will not be permitted to deny 
their demands on himself, which are in effect induced by his 
own consent. 118 Vesey, 20; Smith v. Winter, 4 M. & W. 
454.] It is very possible the plaintiffs are entitled to prevail 
here, on the principle that nothing but a technical release, or 
payment, will discharge a principal debtor, as was held un- 
der very similar circumstances to those presented here in Row- 
ley v. Stoddard, 7 John. 206, but we prefer to rest our decis- 
jon on the ground previously stated, as there are decisions 
which hold the giving of additional security as equivalent to 
arelease. [Booth v. Smith, 3 Wend. 62.] 

2. It is unnecessary to examine the refusal to give the 
charges asked by the plaintiff, further than to state the prin- 
ciple, that no general charge is proper—that the one or the 
other party is entitled to a verdict when there is any conflict 
of proof. 

Judgment reversed and cause remanded. 











ABATEMENT. 
See Pleading, 20. 


ACTION. 


1. Upon a bond executed to several, with condition to pay them such costs 
and damages as they might sustain by the wrongful suing out of an at- 
tachment, a joint action may be maintained, though the attachment was 
levied on the separate property of each, in which they have nota joint in- 
terest. Boyd &§ Walk v. Martin & Bolling, 700 

See Partners and Partnerships, 8. 


AMENDMENT. 


1. Where a non-resident plaintiff, who has given security for the costs, is 
unsuccessful, a judgment for costs may be rendered, against the principal, 
and the surety also, where a motion for that purpose is submitted to the court; 
but where the clerk mero motu enters up judgmentagainst the surety, it will 
be aclerical misprision, amendable in the primary court on motion, or on 
error, at the cost of the plaintiff in error. Dodson v. Harris, 566 


See Husband and Wife, 7. 
See Right of Property, Trial of, 2. 


APPEALS AND CERTIORARI. 


1. A creditor whose claim is rejected at the final settlement of an insolvent 
estate, commenced prior to 1843, who is not a party to the final decree, 
cannot sue out a writ of error—his remedy is by certiorari from the Circuit 
court. Stout, Ingoldsby & Co. v. Ward, Adm’r, 628 

2. Quere—whether he is entitled on certiorari, to examine errors in the re- 
cord, when he takes no exception to the action of the court in rejecting 
hisclaim. Ib. : 628 

See Error, Writ of, 4. 
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ASSUMPSIT. 

1, An action of assumpsit will not lie, to recover damages, for the use by 
one, of the wall of the plaintiff’s house, in the construction of his house, 
in the absence of any contract to pay for such use. Bisquay, Adm’r, v. 
Jeunelot, 245 

2. When the action is for money had and received, to the plaintiffs use, the 
defendant may show any matter of defence growing out of, or connected 
with, the same transaction, which shows the plaintiff is not entitled ex equo 
et bono to recover—therefore, if a bond, defective as a statutory forthcom- 
ing bond, is good as a common law bond, and the obligee, on its breach 
is entitled to recover the full amount received by him, on an execution up- 
on it, he may retain, on showing these facts, against a1; action for money 
had and received, although the execution on the bond has been quashed, 
Meredith v. Richardson & O'Neal, 828 


ATTACHMENT. 

1. The second section of the act of 1840, in providing that the State Bank 
and its Branches are severally authorized to take out attachments accord- 
ing to the first section thereof, on the application of any indorser or secu- 
rity to a bill, note or other demand, and on satisfactory showing of such in- 
dorser or security, on oath or otherwise, that either of the grounds specified 
in the act exists, does not require an officer of the Bank to re-affirm or ve- 
rify again the ground stated by an indorser or security; but if the show- 
ing is satisfactory to the Bank, and the oath or affirmation is sufficient in 
point of form, and made before a proper officer, the Bank may take out an 
attachment thereon, as provided by the first section. Faver v. The Bank 
of the State of Alabama, 616 
See Action, 1. 

See Execution, Writ of, 1. 
See Malicious Prosecution, 1. 
See Practice at Law, 10. 


ATTORNEY AT LAW. 


1. One attorney confides a note to another for collection, and takes his re- 
ceipt, but without giving instructions with respect to the ownership. Af- 
ter the money is collected, it is remitted to the payee of the note, whose 
name however was indorsed on the note. This remittance, the payee not 
being the owner, will not discharge the collecting attorney from liability 
to his immediate principal, nor will the action of the latter, for the money | 
be defeated by proof that he was himself the agent for the indorsee, unless 
that person has asserted his right to the money as against his agent.— 
Lewis & Wallace v. Peck & Clark, 142 


2, Anattorney at law, in the absence of instructions to that effect, has no 
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ATTORNEY AT LAW—coyrtinuep. 
authority to give day of payment, upon receiving security from the debtor. 
Lockhart v. Wyatt, 231 
3. Beonsulted a lawyer as to the means of avoiding responsibility for the 
costs of several suits, which F had instituted in his name, who advised that 
a motion be made to the court to compel F to give security. In the course 
of the conversation, B remarked, that he had four or five hundred dollars 
of the money of Fin his hands, Held, that this was a privileged commu- 
nication. Brazier v. Fortune, 516 
See Champerty, 1. 
See Contract, 1, 2. 


BAIL. 


1, The statement in the order for bail indorsed by the clerk on the writ o1 
the affidavit, when set out in sci. fa. against bail, will not warrant the 
court in declaring the affidavit defective, as a mistake in the statement 
will not avail the defendant, or prejudice the plaintiff. Walker v. Mas- 
Sey, 30 

2. A bail bond, with the condition that the principal shall appear at the court 
indicated by the writ, and answer the plaintiff, is good, although it con- 
tains no recital that the party was arrested. Ib. 30 

3. When all the proceedings against the principal are set out in the sei. fa. 
against the bail, and the bond is executed tothe sheriff, as sheriff, condi- 
tionedas a bail bond, this is sufficient to warrant a judgment by default, 
although no declaration is filed. Jb. 30 

4. The act of 1839, “to abolish imprisonment for debt,” does not repeal the 
act of 1827, so far as the latter requires the plaintiff to “ give security for 
the costs of suit,” as a pre-requisite for demanding bail. Keeland v. Har- 
per, et al. 178 

5. Mere irregularities in the issuance of the ca. sa., as that there was not fif- 
teen days between its teste and return, or that it did not remain in the 
sheriff’s office a number of days, cannot be urged as a defence by bail.— 
Kenan, Ex’x, v. Carr, os 867 

G. In this State, judgments bear interest, and therefore the bail is liable to 
the same extent as the principal, unless the payment of the sum sworn to, 
creates an exception, and it is properto give judgment against bail forthe 
judgment, interest and costs. 1b. 867 
See Costs, Security for, 1. 

See Evidence, 62. 
See Scire Facias, 2, 3. 


BANK. 
1. To sustain a summary judgment of the State Bank for thirty per cent” 
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damages, upon the dishonor of a bill of exchange, it must be shown by the 
record, that it was purchased by the bank, to make a remittance in pay_ 
ment of the State bonds. The statement of a fact from which such an in- 
ference might be drawn, is not sufficient. Leigh v. T'he State Bank, 339 
2. The summary remedy provided by statute in favor of banks, will not lie 
against a representative of a deceased debtor of a bank. .&ndrews’ Adm’r 
v. The Branch Bank at Mobile, 375 
3. Where a judgment by default or nil dicit is rendered upon motion, in fa- 
vor of a bank, the record must show the liability of the defendant for the 
debt or demand, and that the facts were proved which gave the court ju- 
risdiction. Ib. 375 
4. Notice to the cashier of a bank, that its modification of the proposals of 
a party are acceded to by him, is notice to the bank. Branch Bank at 
Huntsville v. Steele, 915 
A proposal by a debtor, asking the bank to permit him to pay his debt in 
State bonds, modified by the bank so as to fix the amount of bonds con- 
sented to be received, if delivered in a certain period, together with in- 


« 
? 


structions to the cashier to receive the bonds within that time, imposes no 
obligation on the debtor to deliver the bonds, although, after the modifica- 
tion of his proposals, he informs the cashier that his intention is to carry 
out the agreement. Ib. 915 


See Attachment, 1. 


BANKRUPT AND BANKRUPTCY. 


1, A mortgage is not avoided by the discharge of the mortgagor as a bank- 
rupt under the act of Congress of 1841. Stewart v. Anderson and anoth- 
er, 504 

2, A. executed a mortgage to P. in 1841; conditioned to be void, if he 
should pay tothe mortgagee certain sums of money on days designated for 
the payment ; and further, if he should pay to the P. & M. Bank of M. the 
sum of $321 67, in three months, &c. ; the payment of which was secur- 
ed to the bank by a note and mortgage made by P. in 1837: in February, 
1842, A. was declared a bankrupt; in May of the same year the mort- 
gaged premises were sold under a power of sale contained in the mort- 
gage by P. to the bank in consequence of the failure o§ A. to pay the debt 
secured thereby ; at this sale A. became the purchaser, and received a deed 
for the property ; in July following a final decree was rendered, declaring 
him abankrupt, and ordering a certificate of discharge from his debts: 
Held, that A. did not acquire an absolute title to the premises, but held 
them in subordination to the mortgage of 1841, so far as the debts intend- 
ed to be thereby secured were unsatisfied ; and this although that mort- 
gage contained no warranty of title. Ib. 504 
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BANKRUPT AND BANKRUPTCY—continvueEp. 


3. The omission of a bankrupt to state the debt sued for, and the failure to 
notify the creditors of his application for a discharge, in the absence of 
circumstances evincing the intention to deceive, is not evidence from 
which fraud can be inferred. For v. Paine, 523 

4. The fact that the bankrupt, or any one for him, pays money or other thing 
to a creditor to induce him to withdraw objections to the bankrupt’s dis- 
charge, does not render the certificate and discharge inoperative. 1b. 523 





5. A certificated bankrupt, is discharged from all surety debts, though paid 
by the surety after the bankrupt obtains his discharge, and is therefore a 
competent witness for the surety, in a suit between him and the creditor 


Kyle & Gunter v. Bostick & Sherrod, 589 
6. The bankruptcy of the principal obligor in a penal bond, does not dis- 
charge the sureties. Garnelt, Mdm’r, v. Roper, 842 


See Practice in Chancery, 23. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A stipulation in a promissory note, that it may be discharged in cotton of 
a fair quality, at seven cents per pound, delivered at a particular place, is 
for the benefit of a defendant, and he must show that he delivered, or offer- 
ed to deliver itin payment of the note. Love v. The Ex’rs of Simmons, 113 

2. A notary in whose hands a negotiable note is placed for demand and pro- 
test, must inform the holder with promptness, if he does not give notice of 
its dishonor; and if he underrakes to give notice, he must do so in such a 
manner as to make it effectual in law. Marston v. The Bank of Mobile, 284 

3. When a fraud is practised in the sale of a slave, this is a good defence to 
an action on a note for the price, although the purchaser accepted a war- 
ranty from the seller not covering the particular defect complained of.— 

* Huckabee v. Albritton, 657 

4. In an action upon an open account against several persons, it cannot be 
objected that a note given by one of them in the name of all, but without 
their authority, in liquidation of the account, was not delivered up and 
cancelled—it being admitted by the plaintiffs that it was not the note of 
any other person than the defendant who made it, and it further appearing 
that a judgment had been recovered on it against him, which was unsat- 
isfied. Lee’s AWm’r v. Fontaine & Freeman, use, &c. 755 


See Consideration, 3. 

See Deeds and Bonds, 4. 

See Indorser and Indorsee, 2, 3, 5. 
See Payment, 2. 

See Vendor and Vendee, 4. 
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CHAMPERTY. 


1. A promise, after a suit is determined, to pay an attorney a sum of money 
out of the monies to be collected in that suit, is not champertous. Walker 
v. Cuthbert & Stanley, 213 


CHANCERY. 


1. The city of Columbus, in Georgia, incorporated by an act of the Legislature 
of that State, in virtue of its corporate powers, erected a bridge across the 
Chatahoochie river, the western bank of which is in Alabama; afterwards, 
the Legislature of the latter State passed an act, reciting that the western 
abutment of the bridge rested upon the lands of D. M. and others, and 
thereupon enacted, that the parties whose lands were thus encroached up- 
on, and their assigns, were authorized to make and erect all things neces- 
sary to the permanent erection of the western abutment, on their own 
lands ; that the bridge as then located should be pezmanent, that no per- 
son should be authorized to erect a bridge, or attach an abutment to the 
western bank of the Chatahoochie, nor establish any bridge or ferry with- 
in two miles thereof: Further, if any one shall establish a bridge or ferry, 
in violation of this prohibition, he shall pay twenty dollars for every day 
he shall keep the same in operation. Upon the payment by D. M. and 
others, and their associates, of one half the value of the bridge erected by 
the city, then they were authorized to receive at the western abutment 
toll, the rates of which were prescribed. D. M. and others conveyed to 
the city of Columbus, not only the land on which the western abutment 
rested, but thegrivileges and immunities conferred by the statute. Af- 
terwards, the commissioners’ court of revenue and roads of Russell 
county, ordered that a gate be erected immediately west of the bridge, 
and that toll be required of all persons passing over any of the bridges of 
that county, fixed rates of toll, and caused the gate thus erected to be Jeas- 
ed, &c. Held—1. That although the city of Columbus was a foreign 
corporation, its purchase from D. M. and others, invested it with the privi- 
leges and immunities conferred by the act of the Alabama Legislature. 
2. That the order of the court of revenue and roads, and consequent 
proceedings, was an invasion of the franchise thus acquired. 3. That it 
was competent for a court of chancery to protect the rights of the city, by 
enjoining the collection of toll by the lessee of the gate, and by causing 
the same to be abated; and this although the statute imposed a penalty 
for a violation of one of its provisions. 4. That the city might file a bil] 
in its corporate name, without making the Attorney General or the State 
of Alabama a party complainant. T'he Mayor, &c., of Columbus v. Rod- 
gers, et al. 37 

2. A blacksmith shop in a small village, is notin judgment of law a nuisance, 
so as to authorize a court of chancery to interpose by injunction, and pre- 


127 
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vent its erection. Whether a blacksmith shop might not be so inartifi- 
cially and improperly constructed, as to be peculiarly liable to fire, and 
‘subject to be abated as a nuisance in a town—Quere? Ray v. Lanes, 63 
3. Quere? Where a bill to enjoin a judgment relies upon matters which 
would have constituted a legal defence, alledging that he was uninformed 
of their existence at the time of the trial, should it not appear that he had 
used due diligence to acquire the information, to enable him to defend at 
law? Branch Bank at Mobile v. Tillman, 149 
4. The chancellor may enforce the delivery of property in the possession, or 
" under the control of a party to the suit, but unless such is the case, an at- 
tachment is improper, and the party should be charged with their value.— 
Harrison, Adm’r, and Gardner, Adm’r, v. Mock, et al. 185 
5. When the allegation is, thata party falsely and fraudulently represented 
himself and others as invested with title by means of a conveyance from 
another, and the answer asserts that such a title existed, it is incumbent on 
the defendant to show it, otherwise the allegation of the bill will be taken 
as admitted. Wellborn, et al. v. Tiller, et al. 306 
6. When a party is induced to give a note by false representations of the 
existence of a fact, and after judgment goes into equity for relief, on the 
ground of ignorance of the false representations, if the false representations 
are admitted, it is incumbent on those who made them to show their truth, 
or otherwise that. the plaintiff knew they were false previous to the judg- 
ment. Jb. 306 
7. A father entered land in the name of the son, for the pggpose of defraud- 
ing his creditors, afterwards sold the land, and by his directions the son 
conveyed during infancy to the purcnaser. On his coming of age, he con- 
veyed the same land to another, who brought suit. Held, that as his con- 
veyance durii:g infancy was such as the law would have compelled him to 
make, he could not disaffirm it on attaining his majority. Elliott and othevs 
v. Horn and others, 348 
8. The act of 1844, extends the remedy in favor of judgment creditors, and 
it is permissible to alledge in the bill, the supposed interests of the de- 
fendants in property, &c., in the general terms of the statute, either posi- 
tively or in the alternative. Brown & Dimock, et al. v. Bates, 432 
9. A creditor’s bill need not alledge a fraud on the part of the defendant, or 
the concealment by him of property or effects, with the intention to delay 
or hinder the complainant, or other creditors, in the collection of their 
debts. Jb. 433 
10. Inacreditor’s bill, it need not be specifically alledged that the fieri facias 
which issued on the judgment at law, directed the amount to be made of 
the “lands and tenements” of the defendant—the form of such writ as pre- 
scribed by the statute authorizing the levy on and sale of the lands, &c., it 
will, in the absence of proof, be presumed to be regular. 1b. 433 
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11. Several plaintiffs having distinct judgments may join in filing a creditor’s 
bill, or one creditor may file a bill in behalf of himself and all other judg- 
ment creditors (whose executions have been returned unsatisfied,) who may 
choose to come in and contribute to the expense of the suit. So one credi- 
tor by judgment, and another by decree, who may have acquired liens up- 
on their debtor’s property, may join in sucha bill. Jb. 433 

12. It is no objection toa bill filed in a chancery court of the State, that the 
judgments the complainants are seeking to enforce, were rendered in the 
district or other court of the United States. Jb. 433 

13. Semble; where the judgment debtor has a known and fixed place of resi- 
dence within the State, and sufficiency of visible property in the county in 
which he lives to satisfy the execution which issued on the judgment, sub- 
ject to its satisfaction, the execution, (if the law authorizes,) must be issu- 
ed to the county in whichthe defendant resides at the time of its issuing, 
But it is not neceesary in a creditor’s bill, to make a specific allegation up- 
on the subject; for if the execution has issued to an improper county, it 
devolves upon the defendant, in such case, to show it in his defence.— 
Ib. 433 

14. The defence arising under the statute of frauds must be pleaded, and if 
waived, and the contract admitted, or established by proof, it will be en- 
forced. Patterson and others v. Ware, 444 

15. Several persons engaged in a partnership for the purpose of buying lands 
from Indians, and re-selling them, the parties to be interested in the pro- 
fits, in the proportion that they each invested their money in the purchase 
of land: Held, that funds arising from the re-sale of land in the hands of 
any of the partners, being the profits of the land re-sold, was the money of 
the company open to re-investment ; and whilst such a fund existed, ade- 
quate to the demand, no partner could be considered in default, if his pro- 
portion of it was sufficient to meet the exigency. Nor could a member of 
the firm, actively engaged in its business, be excluded from a participation 
in its benefits for want of funds without notice. Ib. 444 

16. Where the allegations of the bill are made upon information and belief, 
an injunction granted thereon will be dissolved, if they are denied by the 
answer in the same manner ; especially if it does not appear that the com- 
plainant enjoyed superior means of acquiring information. Hogan v. T'he 
Branch Bank at Decatur, 486 

17, An administrator may join with the heir in a bill for partition, as under the 
statute referred to, he has the authority to lease the estate when divided. 
Harkins, et al v. Pope, et al. 493 

18. In a bill for a partition, when the co-owners admit the title of each other, 
by leases between them, the derivation of title need not be stated, as where 
the defendant owner leases two thirds, and leases the other third from the 
complainants. Jb. 493 
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19. A bill filed for a divorce upon the ground of cruelty, must state the facts 
which constitute such cruelty. But this can only be taken advantage of 
by assigning it as cause of special demurrer. Hill v. Hill, 527 

20. A supplemental bill, is a continuation of the original bill, and will not 
sustain the original bill by the allegations of facts, which did not exist un- 
til after the original bill was filed. Jb. 527 

21. A bill for discovery will not be entertained in chancery after judgment at 
law, where the facts sought to be elicited are matter of legal defence, un- 
less a sufficient excuse is offered for not having exhibited it. Jones and 
Spence v. Kirksey, 579 

22. Relief cannot be obtained in equity against usury, where the borrower has 
omitted to plead it at law, and shows no excuse for the failure. Ib. 579 

23. The statute which permits a party to examine his adversary upon interro- 
gatories in a-suit at law, does not take away the right to file a bill for dis- 
covery ; if however he elects to file such interrogatories, he “ shal] not be 
allowed afterwards to exhibit a bill in chancery for discovery touching the 
same matters:” but ifthe court disallows or rejects interrogatories, and 
they are not so filed as to require answers, there is no such election as 
will preclude a resort to chancery. Mallory, et al. v. Matlock, 595 

24. Chancery cannot entertain a bill for discovery after a judgment at law, 
where the fact sought to be elicited is matter of legal defence, unless a 
sufficient excuse is offered for not having exhibited it, at an earlier period. 
Ib. 596 

25. Relief cannot be obtained in equity against usury, where the party has 
omitted to plead it at law, and shows no excuse for the failure. Jb. 596 

26. Where the answer is a complete denial of a bill upon which an injunction 
issued, the bill, if wanting in equity, may, not only be dismissed, but the dam 
ages prescribed by statute, may be imposed, upon the ground “ thatthe 
injunction was obtained for delay.” Ib. 596 

27. A bill being filed to foreclose a mortgage, where the mortgagor had made 
several alienations of portions of the mortgaged estate, subsequent to the 
mortgage, and a reference was made to the master, to ascertain which of 
the parcels so sold, were first liable to sale, and made a report, by which he 
directed, that a particular tract held by the P.& M. Bank should be last 
exposed tosale. The report was not excepted to, but was confirmed, and 
asale was accordingly made under the decree. Afterwards, one of the 
defendants petitioned for leave to file a bill of review, for error apparent 
on the decree, alledging that the direction to sell the land held by the P. 
& M. Bank, was inconsistent with the principles settled by the master, to 
govern the order of the sale, and that the direction to sell the land of the 
Bank was a mistake: Held, that as the testimony established, that the 
land had been constantly depreciating in price, if not in value, since the 
sale, it was not just, or equitable, again to direct a sale, conceding the re- 
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port to be erroneous, as this would be to expose the Bank to probable, if 
not certain loss, when it had been guilty of no fault, and the necessity, had 
been caused by the gross neglect of the party asking a resale—That in 
such a case, the chancellor in the exercise of a sound discretion, should 
refuse to permit the bill to be filed. P. & VM. Bank v. Dundas, etal. 661 
28. The complainant, and defendants, were proprietors of adjacent warehous- 
es, and wharves, to each of which was attached a steam power screw, for 
compressing cotton, and upon the consideration, that the complainant 
would allow the defendants the use of the principal part of his wharves, and 
abstain from receiving the wharfage on cotton landed there, the defend- 
ants agreed not to compress cotton at their screw during a period stipulat- 
ed. Held, that in such a case, where one of the parties had performed his 
part of the contract, chancery had jurisdiction to interfere, and by injunc- 
tion restrain the other party from violating it. That it yes not necessary 
that the contract should have been actually violated; it is sufficient that 
the danger of its violation is imminent, and actually impending. Casey v. 
Holmes, Bott § Earle, 776 
29, The court will’not specifically enforce a contract, the terms of which are 
so doubtful, or ambiguous, that they cannot be understood ; but where the 
contract has been partially executed, and one of the parties has derived a 
benefit from it, the court will struggle hard for its meaning, and will en- 
force it according to the probable intent of the parties. Ib. 777 
30. It is only necessary to state a contract according to its terms, and lega, 
effect, and although in a bill for specific performance, it is necessary to al- 
ledge a performance, or offer to perform, on the part of the plaintiff, it is 
not necessary to anticipate the defence of the defendant. Jb. V77 
31. Bills for a specific performance, are addressed to the sound discretion of 
the court, and relief will not be granted, where, under all the circumstan- 
ces of the case, it would be inequitable to enforce a performance, but the 
parties will be left to theirlegal remedy. Greater latitude will be allow- 
ed the defendant in resisting, than will be accorded to the plaintiff in mak- 
ing out his case. Ib. 777 
32. When administrators, with the will annexed, undertake to sell lands of 
the testator under a power to the executor in the will, a court of equity will 
not entertain a bill to set aside a sale by the administrators, although al- 
ledged to be fraudulent, for the reason that such a sale is entirely void, 
and must so appear by the deeds, and therefore can create no cloud on 
the title of the heirs. Posey, et al. v. Conaway, et al. 811 
33. Where several writs of fi. fa. come to a sheriff’s hands on the same day, 
and he commits a default in not making the money when, by the use of 
due diligence he could have made a portion, but not all the aggregate sum 
of the executions, he cannot defend at law the rule of each of the parties 
against him for his negligence, because the value of the property omitted 
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to be seized and sold, is more than the sum of any one of the fi. fa’s; but 

after judgment by all the creditors against him and sureties, he may enjoin 

in equity, and that court will ascertain the value of the entire property 

oinitted to be sold, not less however than ascertained by the largest judg- 

ment at law, and divide that pro rata, between the several creditors having 

thus obtained judgments. Gary v. Frost § Dickerson, et al. 852 
34. The transfer of a chose in action which the original holder could sue for 

at law, will not of itself invest a court of equity with the right to entertain 

jurisdiction for thedemand. McGehee, et al. v. Dougherty, 863 
35. Whena bill calls upon the administratrix of an executor to exhibit the ac- 

counts of sales remaining in her possession, as were left by her intestate, her 

assertion that the executor left no such accounts, will not make evidence a 

copy of a settlement made by him with the proper orphans’ court. The 

setting out of such a settlement is new matter, not responsive to the bill. 

Powell, et al. v. Powell, 900 

See Contract, 5. 

See Debtor and Creditor, 4. 

See Deeds and Bonds, 1. 

See Divorce and Alimony, 2, 3. 

See Evidence, 37. 

See Husband and Wife, 5. 

See Marriage and Marriage Settlement, 4, 5. 

See Parent and Child, 1. 

See Partner and Partnership. 3, 4, 10. 

See Pleading, 1. 

See Practice in Chancery, 2, 3, 9, 19, 20, 21, 22. 

See Sales under Order of Court, 2. 

See Witness, 9. 


CLERKS. 


1. The county court is invested with power to remove its clerk for misbeha- 
vior, after trial for and conviction of any of the acts of omission or com- 
mission specified in the act, and under it, may try and convict its own 
clerk. Ledbetter v. The State of Alabama, ex rel. 241 

2. A conviction for misbehavior is free from error when it appears sufficient 
charges in writing were exhibited, and found by a jury, after notice to the 
clerk, by serving a copy of the charges, and allowing him to make de- 
fence. Ib. 241 

3. In proceeding under the act, the particular charge of misbehavior must be 
stated and proved. Intoxication of the clerk, when discharging the func- 
tions of his office, is a gross neglect of duty, but evidence of intoxication 
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at other times, or of the habit, cannot be admitted, in proof of a specific 
charge. Ib. 241 
4. The clerk has no power to tax costs not regulated and provided by sta- 
tute. Whether extraordinary costs may not be allowed by the direction 
of the court—Quere? Hair, Adn’r, v. Logan, 431 
5. The clerk may tax in the bill of costs, the fee provided by law to justices 
of the peace, for taking depositions ; whether taken in or out of the State» 
by a justice of the peace, or by commissioners. Ib. 431 
6. When the goods of a party have been seized and sold under an execution 
issued from the clerk’s office, on a bond, defective as a statutory forthcom- 
ing bond, the act of issuing the execution, is the act of the clerk, and not 
of the plaintiff—therefore no action of trespass will lie against the latter. 
Meredith v. Richardson & O’ Neal, 828 
See Deeds and Registry of, 1. 


CONFLICT OF LAWS. 


1. To authorize the proof that a deed was registetsd in another State, by the 
production of a certified copy, it must appear that by the law of such State» 
such deeds are required tobe recorded. Lee v. Mathews, 682 

2. Proof of the law, cannot be made by the deposition of a witness. Jb. 682 

3. B died in Tennessee, and administration was there granted upon his es- 
tate. Having also effects within this State, administration was also grant- 
ed here. Held, that the administration in this State was ancillary to the 
principal administration in Tennessee, and the debts due here, being all 
paid, and there being no heir, distributee, or legatee, here, claiming the 
fund, it should be transmitted to the forum domicillii, on the application or 
the principal administrator, taking the necessary steps to prevent the waste 
or misapplication of the fund ; and that the orphans’ court had power to 
make such an order. Childress, Adm’r, v. Bennett, 751 

4, A deed executed in North Carolina, conveying slaves to a person resident 
there, must be construed by the laws of that State, and if the common law 
has been there modified by local decisions, those furnish the rule, and not 
the common law as understood in our courts. Inge v. Murphy, 885 

5. A father, by a deed made in Virginia, conveyed certain slaves to his daugh 
ter, and son-in-law, during their lives, and at their death, “to be returned, 
and delivered to the right heirs of said Polly Wood.” The daughter and 
son-in-law removed to this State, and died here without leaving children 
Held, that the law of this State, and not that of the State of Virginia, as- 
certained who were the heirs of Mrs. Wood. Price v. Tally’s Adm’rs, 946 

See Court and Jury, 1. 


CONSIDERATION. 


1, It is competent for a party when sued on a promissory note, to prove its 
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consideration by parol testimony, as preliminary to the introduction of evi- 
dence to show that the consideration has failed. Cuthbert & Stanly v. 
Bowie, 163 

2. Where a party makes a promissory note, payable on a day certain, and 
simultaneously with the making thereof, subscribes a writing in which he 
recognizes the note. and promises upon the same consideration to pay an 
additional sum on a contingency, the writing will be regarded as the last 
expression of the understanding of the parties, and merge all prior sti pu- 
lations; consequently it is not admissible to prove what either party may 
have said some months previously in respect to the consideration. Jb. 163 

3. When an administrator sells a slave of his intestate as unsound, and the 
purchaser prepares a bill of sale with warranty, which the administrator 
signs, in consequence of the purchaser’s representation, that the warrant y 
is a mere form, he will not be permitted to set up the warranty and un- 
soundness as a defence to the note given for the purchase money. Rivers 
& Portis v. Dubose, 475 
See Bills of Exchange and Promissory Notes, 3. 





CONSTITUTIONAL LAW. 


1. The ordinance appended to the constitution of Alabama is the declara- 
tion of the people of the State, that the general powers of the State shal] 
not be exercised in particular cases, and is revocable either entirely or 
pro tanto, by an agreement between the State government and the United 
States. Duke v. Cahawba Navigation Co. 82 

2. The consent to abrogate the ordinance, so as to revive the power of the 
State to invest a corporation with power to collect tolls on a navigable in- 
land water course, is sufficiently expressed by an act of the State legisla- 
ture authorizing the particular toll when the assent of congress is obtain- 
ed, and by an act of congress assenting to that of the State. And when 
such assent is given, none is afterwards requisite to acts of the legislature 
reviving the corporation or amending its charter, if no extension of the 
right to take tolls grows out of the revival oramendment. Jb. 82 


CONTRACT. 


1. An agreement to pay $500, to be paid out of monies collected in a speci- 
fied suit in Dallas chancery court, for professional services in said case, 
when shown by extrinsic evidence to have been made after the decree, is 
a promise to pay out of the particular fund provided by the suit, and the 
right to recover is not impaired, although the decree is reversed, when the 
parties afterwards obtain satisfaction through an arbitration based on the 
principles of the decree. Walker v. Cuthbert & Stanly, 213 

2. Such an agreement made after the decree is not on condition that future 
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service shall be rendered, and therefore the refusal of the promisees to 
attend the suit in the appellate court, will not impair the right to recover 
the sum stipulated. Jb. 213 
3. Semble; where parties make an exchange of promissory notes, or other se- 
curities for money, they may stipulate bona fide for an allowance of a pre- 
mium by one to the other. .4ndrews & Brothers v. Jones, et al. 400 
4, When.a party by fraud obtains possession of property, under a contract 
which he had not complied with on his part, an offer by the defrauded par- 
ty, to make a new contract, which is not acceded to, is not a waiver of any 
right he had against the other for the fraud practiced. Adams v. Shelby, 478 
5. To entitle one of the parties to a contract, to defend himself by proving a 
violation of it by the other, he must act promptly. He cannot afterwards 
take the benefits the contract conferred on him, and then refuse to per- 
form it, as to the benefits conferred on the other contracting party. Ca- 
sey v. Holmes, Bott & Earle, 777 
6. A proposal by a debtor, asking the bank to permit him to pay his debt in 
State bonds, modified by the bank so as to fix the amount of bonds con- 
sented to be received, if delivered in a certain period, together with in- 
structions to the cashier to receive the bonds within that time, imposes no 
obligation on the debtor to deliver the bonds, although, after the modifica- 
tion of his proposals, he informs the cashier that his intention is to carry 
out the agreement. Branch Bank at Huntsville v. Steele, 915 
7. A contract, to be valid, when founded on mutual promises, must be bind- 
ing on both parties, and when there is a want of mutuality,the promise of 
the party supposed to be bound, is not binding on this account. There- 
fore, an agreement to receive State bonds at a future day, in discharge of 
a debt, does not discharge an indorser when the debtor is not also bound 
to deliverthe bonds. Jb. 916 
See Executors and Administrators, 14. 


See Public Policy, 1. 
See Sunday, 1. 

CORONER. 

See Execution, Writ of, 6. 

CORPORATIONS. 

1. The city of Columbus, in Georgia, incorporated by an act of the Legislature 
of that State, in virtue of its corporate powers, erected a bridge across the 
Chatahoochie river, the western bank of which is in Alabama; afterwards, 
the Legislature of the latter State passed an act, reciting that the western 
abutment of the bridge rested upon the lands of D. M. and others, and 
thereupon enacted, that the parties whose lands were thus encroached up- 
on, and their assigns, were authorized to make and erect all things neces- 
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sary to the permanent erection of the western abutment, on their own 
lands ; that the bridge as then located should be peamanent, that no per- 
son should be authorized to erect a bridge, or attach an abutment to the 
western bank of the Chatahoochie, nor establish any bridge or ferry with- 
in two miles thereof: Further, if any one shall establish a bridge or ferry, 
in violation of this prohibition, he shall pay twenty dollars for every day 
he shall keep the same in operation. Upon the payment by D. M. and 
others, and their associates, of one half the value of the bridge erected by 
the city, then they were authorized to receive at the western abutment 
toll, the rates of which were prescribed. D. M. and-others conveyed to 
the city of Columbus, not only the land on which the western abutment 
rested, but the privileges and immunities conferred by the statute. Af- 
terwards, the commissioners’ court of revenue and roads of Russell 
county, ordered that a gate be erected immediately west of the bridge» 
and that toll be required of all persons passing over any of the bridges of 
that county, fixed rates of toll, and caused the gate thus erected to be leas- 
ed, &c. Held—1. That although the city of Columbus was a foreign 
corporation, its purchase from D. M. and others, invested it with the privi- 
leges and immunities conferred by the act of the Alabama Legislature 
2. That the order of the court of revenue and roads, and consequent 
proceedings, was an invasion of the franchise thus acquired. 3. That it 
was competent for a court of chancery to protect the rights of the city, by 
enjoining the collection of toll by the lessee of the gate, and by causing 
the same to be abated; and this although the statute imposed a penalty 
for a violation of one of its provisions. 4. That the city might file a bill 
in its corporate name, without making the Attorney General or the State 
of Alabama a party complainant. The Mayor, &c., of Columbus v. Rod- 
gers, et al. 37 
2. The consent to abrogate the ordinance, so as to revive the power of the 
State to invest a corporation with power to collect tolls on a navigable in- 
land water course, is sufficiently expressed by an act of the State legisla- 
ture authorizing the particular toll when the assent of congress is obtain- 
ed, and by an act of congress assenting to that of the State. And when 
such assent is given, none is afterwards requisite to acts of the legislature 
reviving the corporation or amending its charter, if no extension of the 
right to take tolls grows out of the revival or amendment. Duke v. Ca- 
hawba Navigation Co. 82 
3. A clause in an act of incorporation providing that its stock shall only be 
transferred on its books, is for the security of the corporation, and does not 
prevent the title from passing as between vendor and vendee; therefore one 
is a competent witness who has sold his stock and transferred it, although 
not inthe manner prescribed by theact. Jb. 82 
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4, When a corporation is organized by those to whom the power of organi- 
zation is confided, it is unnecessary under the issue of nul tiel corporation 
to show that the necessary amount of stock has been subscribed, or paid 
for, as directed by the charter. Ib. 83 

5. When the charter of a corporation invested it with power to take tolls, and 
provided also for the appointment of a commissioner to certify to the Go- 
vernor when the river on which the tolls were collectable is out of order, 
no other evidence than his certificate is admissible to show the river is out 
of repair. Ib. 83 

See Evidence, 2, 4. 


COSTS, AND SECURITY FOR. 


1, The signature of the name of a person not a party to the suit written un- 
der the attestation of the clerk of the court from which process issues, and 
not opposite to the seal where the name of the security for costs was in- 
tended to be placed, is not such a bond for costs as the statute requires ; 
and it is not competent to show by extrinsic proof, for the purpose of sus- 
taining a sci. fa. on the baii bond, that the person so signing intended to 
make himself a surety for the costs. Keeland v. Harper, et al. 178 

2. The clerk has no power to tax costs not regulated and provided by sta- 
tute. Whether extraordinary costs may not be allowed by the direction 
of the court—Quere? Hair, Adn’r, v. Logan, 431 

3. The clerk may tax in the bill of costs, the fee provided by law to justices 
of the peace, for taking depositions ; whether taken in or out of the State, 
by a justice of the peace, or by commissioners. Ib. 431 

4, Where a non-resident plaintiff, who has given security for the costs, is 
unsuccessful, a judgment for costs may be rendered against the principal 
and the surety also, where a motion for that purpose is submitted to the court; 
but where the clerk mero motu enters up judgment against the surety, it 
will be a clerical misprision, amendable in the primary court on motion, or 
on error, at the cost of the plaintiff in error. Dodson v. Harris, 566 

5. In this State, when an administrator de bonis non sues upon a note given 
to the administrator in chief, in that character, for goods of the estate, he 
is not responsible de bonis propriis for costs, as he necessarily sues in his 
representative character. Stewart, et al. v. Hood, et al. 600 

6. There is a strong analogy in the services rendered by guardians and re- 
ceivers, and the compensation of each should be similar—5 per cent. on 
the sums received, and 24 per cent. on disbursements, is correct as a gen- 
eral rule. Magee v. Cowperthwaite, et als. 966 

See Supersedeas, 1, 2. 
See Witness, 3. 
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COURT, CHARGE OF. 

1. When charges asked for appear to have no connection with the fact in 
issue, their application must be shown by setting out the evidence, other- 
wise the presumption arises, that the court properly retused them for irrele- 
vancy. Horsefield y. Adams and Knapp, 9 

2. When the witnesses before the jury differ materially in stating the con- 

tract—one saying it was between the plaintiffand defendant for the rent of 

a room, and others that the room was leased by the plaintiff to a third per- 

son, for whom the defendant promised to pay, if he failed to do so, it is er- 

ror to refuse to charge that the defendant was liable, although the third 
person may have received the benefit of the contract. A promise under 
such circumstances is not within the statute of frauds. Fires v. Lo- 

dane, 50 

. When a corporation book is proved, and portions of it read to the jury, it 

is error to charge that portions not read is also evidence. When books | 
or voluminous documents are proved before the jury, the opposite party 
has the right to insist on the necessary information to enable him to in- 

spect what goes as evidence. Duke v. Cahawba Navigation Co. 83 

. When the plaintiff in an ejectment suit is entitled to recover on some one 

of the demises laid in the declaration, it is not error to instruct the jury 

that he is entitled to recover on the title before the jury. If the defendant 
wishes to raise a question as to one of the titles, it is proper to do so by 
asking a specific charge on the particular demise. Glidden v. Doe ex dem. 

Andrews, 167 

When there is evidence before the jury that a slave was cured, being un- 

sound when the warranty was made, but no instructions are asked on this 

point ofthe case, the charge will be understood as declaring the general 

law. Kornegay v. White 255 

6. Where two makers of a promissory note are sued jointly, and the evidence 
warrants a verdict against one only, it is error to instruct the jury the ver- 
dict should be for the defendants generally. The proper course is to al- 
low a verdict aecording to the facts, and leave it to the parties to enter 
judgment, or arrest it, as they may be advised. Palmer, use, &§c. v. Seve- 
rance & Stewart, 346 

7. It is not error to charge the jury, in an action against the sheriff, for fail- 
ing to execute a ca. sa., that if the sheriff had reasonable grounds to ap- 
prehend the defendant therein would resist him. it was his privilege and 
duty to summon to his aid such assistance as was necessary to enable 
him to execute the mandate of the writ. Spence v. Tuggle, 538 

8. When the evidence before the jury is uncertain and indefinite in its na- 
ture, or as to the conclusions to be drawn from it, the court is not warrant- 
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ed, as a matter of law, to charge the jury that a case is made out for either 
party; the conclusions of fact must be ascertained by the jury. Stewart, 
et al. v. Hood, et al. G00 
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9%, When the proof offered is pertinent to prove the plaintiff’s case, but there 
is also an issue on the plea of non claim, it is not error to refuse to exclude 
it from the jury. Ifthe defendant wishes to raise any question that the 
issue on his plea was not proved, the attention of the court should have 
been directed by the request for a specific charge on that point. Hellen 
v. Wideman, 846 
10. No general charge that the one or the other party is entitled to a verdict 
is proper where there is any conflict of proof. Browning § Co.v. Grady, 
Adn’r, 999 
See Deeds of Trust, 7. 
See Exceptions, Bill of, 2. 
See Executors and Administrators, 4. 
See Malicious Prosecution, 2. 
See Usury, 6, 7. 
COURT AND JURY. 


1. The construction of foreign laws, whether they are proved to the court or 
to the jury, is the proper province of the court, and it is error if the con- 
struction is leftto the jury. Inge v. Murphy, 885 


COURT OF REVENUE AND ROADS. 


See Statutes, 2. 
See Taxes and Tax Collector, 1. 


COURT, SUPREME. 


1. The practice of this court is to examine those assignments of error only 
which are insisted on by counsel. Cunningham v. Carpenter & Wat- 
son, 109 

CRIMINAL CASES, AND PROCEEDINGS IN. 

1. To constitute larceny, it is not important the intention of the prisoner 
should be to convert the property to his own use inthe county where it is 
taken. T'he State v. Ware, 814 

2. The offence of mayhem may be committed without an entire mutilation 
of the member; but the biting offa small portion of the ear, which does 
not disfigure the person, and could only be discovered on close inspection, 
or examination, when attention was directed to it, is not mayhem under 
the statute. The State v. Abram, a slave, 928 

3. An intentional and unnecessary mutilation, by a slave, of any of the mem- 
bers of a white person, enumerated in the statute as constituting mayhem, 
will be “wilfully” committed, within the meaning of the act. But if the 
slave be engaged in mortal strife, his adversary armed with a deadly wea- 
pon, and he defenceless, such a mutilation will not be considered _as wil- 
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fully done, unless from the circumstances of the case it can be considered 
as having been wantonly done, when it would be deemed wilful, within 
the meaning of the act. Jb. 928 


CUSTOM AND USAGE. 


1. Semble: Ifa single witness testifies fully and explicitly to the existence 
of a usage, and is not contradicted, it cannot be assumed as a legal con- 
clusion that the proof is insufficient. Marstonv. The Bank of Mobile, 284 


DAMAGES. 


1, In an action for the false warranty of a slave, the plaintiffis entitled to re 
cover to the extent that the slave is impaired in value by the disease ex- 
isting at the time of the warranty ; and money necessarily paid toa phy- 
sician in curing the disease, may be considered by the jury. Kornegay v. 
White, 255 

2. In estimating the damages the jury may allow interest on the sum which 
the plaintiff has heen induced to pay, more than he should, by the false 
warranty. Ib. 255 

3. Where one purchases a slave with a warranty of soundness, which proves 
to be utterly valueless, the vendee, in an action on the warranty, is enti- 
tled to recover what would have been the value of the slave, had he been 
sound, without respect to the price stipulated—the value appearing to be 
greater than the price. Coxuier, C. J., dissenting, maintained that the 
price paid was conclusive as to the value, and damages could not be re- 
covered beyond it, unless they were increased by interest thereon, medi- 
cines, &c., furnished. Villis and another v. Dudley, 933 
See Evidence, 61. 

See Trover and Conversion, 2. 


DEBTOR AND CREDITOR. 

1. The necessity of the assent of the preferred creditors in a deed of assign- 
ment, made by an insolvent, to validate the deed, is not an open question 
in this State. Such assent is necessary to the validity of the deed of as- 
signment, by one not insolvent, when the creditors are placed in a worse 
condition, by having the collection of their debts postponed beyond their 
maturity. Smith v. Leavitts, 93 

2. When a deed of trust is made by an insolvent to trustees, for the payment 
of his creditors, and on the same day, a power is executed by the trustees 
to him, giving him full power over the trust effects—Quere? if this is one 
act, or if, when the assignment was made, it was understood or agreed 
that such authority was to be conferred on the grantor, is it not of itself 
evidence of a fraudulent intent. Jb. 93 

3. A purchase of land by a father, in the name of his son, for the purpose of 
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defrauding his creditors, is void as against creditors, or subsequent pur- 
chasers from the father, though they have notice of the conveyance to the 
son. Elliott and others v. Hawn and others, 348 

4. Where one makes a fraudulent purchase of property, which he exchanges 
for something else of the same description, the substituted property will 
stand in the place of that originally acquired, and be liable in the same 
manner to the creditors of the vendor. If, however, the property received 
in exchange was most valuable, and the vendee paid the difference in va- 
lue, a court of equity would give him a lien for his reimbursement. ./b- 
ney Vv. Kingsland & Co. 356 

5. The act of 1844, extends the remedy in favor of judgment creditors, and 
it is permissible to alledge in the bill, the supposed interests of the de- 
fendants in property, &c., in the general terms of the statute, either posi- 
tively or in the alternative. Brown § Dimock, et al. v. Bates, 432 

6. One debtor who is primarily liable, cannot object that another Who is 
jointly liable with him, has not been sued at an earlier day, upon a sepa- 
rate security given by the latter. Lice’s Adm’rs v. Fontaine & Freeman, 


Aad 


use, &c. 759 
See Chancery, 8, 9, 10, 11, 12, 13. 

See Deeds of Trust, 1, 2, 3, 5, 8. 

See Fraud, 1. 

See Husband and Wife, 5. 

See Marriage and Marriage Settlements, 4. 

See Mortgagor and Mortgagee, 1. 

See Partners and Partnerships, 11. 

See Trust and Trustee. 


DEEDS AND BONDS. 


1. A bond in which Hudson and Jones are obligees, cannot be sued and re- 
covered on at law, in the name of Hudson and James, alledging in the de- 
claration, and proving that the latter, and not Jones was intended to be an 
obligee, and the insertion of the wrong name was a mere mistake. In 
such case it is competent for a court of equity to reform the bond, accord- 
ing to the intention of the parties, upon the mistake being satisfactorily es- 
tablished. Gayle, et al. v. Hudson, et al. 116 

2. A bond reciting the issuance of an execution, against L, when in point of 
fact, it issues against him and others, is good as a common law bond, al- 
though the amount for which the execution issues is not recited therein ; 
and the obligor is estopped from denying the levy recited, as well as the 
property of the defendant in the goods. Meredith v. Richardson & O’- 
Neal. 829 

3. The supposed variance in omitting to set out the names of all the defend- 
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ants in the:bond, and the omission to contorm the sums recited to the exe- 
cution, are matters which may be supplied by parolevidence. Jb. 829 
4. After the assignment of a note which the obligee is to pay before he can 
require the obligor to perform the duty stipulated, the bond does not be- 
come absolute on the payment, or tender of the note to the obligor. The 
tender or payment must be made tu the obligee. Burt v. Henry, 874 
5. Where the obligation is to make titles to the obligee, his heirs or assigns, 
and he requests the obligor to convey toa person to whom the obligee has 
conveyed with warranty, and the conveyance is afterwards made, this is a 
performance of the condition of the bond, although the request is verbal, 
and the bond ie afterwards assigned. Jb. 875 
See Action, 1. 
See Evidence, 63. 
See Vendor and Vendee, 4. 


DEEDS AND REGISTRY OF. 


1. The clerk of the county court is authorized by statute to certify the time 
when a deed was deposited for record, although in point of fact it is not 
recorded within the time prescribed by law; and the deposit so certified 
is equivalent to its record within time. Dubose v. Young §& McDowell, 365 

2. When a certificate that a deed is duly recorded, misdescribes the name of 
the grantor, by substituting another name, the certificate is of no value, as 
it does not correspond with the deed, and although the terms, “ the fore- 
going deed,” are used. Jb. 366 

3. When a defendant, by his answer, insists that a deed set out by the com- 
plainants, was not recorded or proved, as prescribed by the law of the 

State where executed, without showing that for these reasons it was inva- 
lid there, no consequence flows from his assertion. Catlerlin v. Hardy, et 
al. 511 

4. A deed, by which a life estate is conveyed to one and his wife, with re- 
mainder totheir children, lawfully begotten, is not an incambrance on the 
property necessary to be recorded in this State, when the property is re- 
moved here. Ib, 511 

5. To authorize the proof that a deed was registetsd in another State, by the 
production of a certified copy, it must appear that by the law of such State, 
such deeds are required tobe recorded. Lee v. Mathews, 682 


See Evidence, 29. 
DEEDS OF TRUST. 


1. A deed of trust providing for the security of creditors designated in the 
deed, but providing also that the debtor shall retain the use of the proper- 
ty until a day subsequent to that when the debts are due, is invalid as a 
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conveyance, without the assent of all the beneficiaries, the contrary not 
being expressed in the deed. Lockhart v. Wyatt, 231 
2, The levy of an execution against the debtor, before such assent is signi- 
fied, is equivalent, so far as the execution creditor is concerned, to a revo- 
cation by the grantor. Jb. 231 
3. When a debtor conveys property to a trustee to secure certain named 
creditors, some of them having debts past due, and others of them, whose 
debts are running to maturity, and stipulates that he shall have the use 
and benefit of the property conveyed, untill the first of May, 1843, the deed 
being executed in November, 1842, it requires the assent of all the named 
creditors to render the deed operative as a conveyance, and until such as- 
sent the property conveyed is liable to execution against the grantor.— 
Hodge v. Wyatt & Houston, 271 
4, Where slaves are publicly sold, under a deed of trust, it cannot be infer- 
red that the sale was fraudulent, because they remained upon the planta- 
tion where they were previously employed, for several years afterwards— 
the vendee occupying the plantation under a contract to pay rent. 4n- 
drews & Brothers v. Jones, et al. 400 
. Although a deed recites that the grantor is largely indebted, and provides 
for the indemnification of certain wards, for which the grantor is guardian, 
as well as for the indemnification of his sureties on the bonds for guar- 
dianship, it does not follow that he is either in failing circumstances, or 
that he contemplated immediate insolvency. Therefore, a direction to the 
trustee to appropriate the proceeds of his crops to the extinguishment of 
the debts specified in the deed, is an appropriation of the property which 
does not require the assent of the creditors, or preclude them from compel- 
ling a sale, when their claims are reduced to judgments. Such a deed is 
not fraudulent per se. Frow v. Smith, et al. 571 
6. Nor is sucha deed void as conveying the absolute estate to the trustee, or 
because no time is fixed for the trust to terminate. The trusts prevent the 
deed from being considered as absolute, and the majority of the wards in- 
dicates when the money is to bepaid. Jb. 571 
7. It is no error to charge that such a deed is in the nature of a mortgage, 
and if so considered, the party was not precluded from showing any cir- 
cumstances to the jury to prove it was fraudulent in fact. But where no 
such circumstances are shown, it is too late to urge in an appellate court 
that they possibly existed. Ib. 571 
8. When a debtor appropriates property in trust to the satisfaction of the ac- 
ceptors of certain accommodation bills, then running to maturity, and also 
to the payment of an account due to the acceptors, and the bills are disho- 
nored, the holders are entitled to distribution of the trust fund, in the pro- 
portion their bills bear to the whole sum intended to be secured. It makes 
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no difference that the drawer and acceptors prove insolvent, because, as 
creditors at large of the acceptors, the bill holders have no priority over 
other creditors, who are entitled to the sum to be distributed out of the trust 
fund forthe account due the acceptors. Stodder, et al. v. Tou!lmin, et ul. 824 


DEPOSITIONS. 


1. When the parties, before answer, consent that one set of depositions, al- 
though taken in different suits, involving the same question, may be read 
in all the suits, it is competent for the complainant to read the evidence, 
although taken by the defendant, but crossed by the other party. Waller 
et al. v. Gibbs & Labuzan, 131 

2. When notice is given, that a deposition will be taken on the 20th and 21st 
days of a month, a deposition taken on the 21st will be rejected. Jordan 
v. Hazard, 221 

3. It is no objection to a deposition, that in stating the cause in which it was 
to be read in the commission, the plaintiff was called Robert G, instead of 
Rowland G. Hazard. Such a mistake is amended by other parts of the 
recoid. Jb, 221 

4. If in the testimony of a witness taken by deposition, there is an ambiguity, 
it is the duty of the other party, on the cross-examination, to ask such 
questions as would clear up the supposed difficulty. If he does not, he 
cannot have the deposition rejected for uncertainty. Olds v. Powell, 393 

5. The depositions of two witnesses were required to be taken at a time and 
place designated, and ifthe commission should not be completely executed 
on that day, then the commissioners were to continue from day to day un- 
til it was completed; the deposition of one of the witnesses was taken on 
the appointed day, and the commissioners certified, that the other witness 
eould not then be examined, because of his engagements elsewhere, conse- 
quently the taking of the deposition was adjourned tothe succeeding day, 
when the witness was examined. Held,that the commission was regularly 
executed, and that the deposition of the last witness was admissible. 4n- 
drews & Bros. v. Jones, 460 

6. A deposition cannot be objected to at the trial, because the interrogato- 
ries are leading. The objection must be taken when the question is put, 
to the witness. Kyle §& Gunter v. Bostick & Sherrod, 589 

7. When an interested witness is examined at the instance of the defend- 
ants and cross examined by the plaintiffs, the latter may read the deposi- 
tion, although the former declines to doso. Stewart et al. v Hood et al. 601 

8. The suppression of depositions, which if admitted prove nothing material, 
is not an error which authorizes the reversal of the decree rendered in the 
cause. Duval’s Hes v. The P.& M. Bank, et al. 636 

9. When the last of a series of depositions is read by the party taking it, he 
thereby makes the previous depositions evidence, and they may be refer- 
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ed to by either party, for the purpose of sustaining, or discrediting the 
witness. Carville v. Slout, et al. 796 
See Chancery, 23. 
See Evidence, 5. 
See Mandamus, 1. 
DETINUE. 


1. A defendant cannot, under the plea of non detinel insist, that his lien on 
the chattel for expenses, &c. has not been discharged, unless he insisted 
on the lien when the demand was made. Quere? whether the existence of 
the lien should not be specially pleaded. Spence v. McMillan, 584 

2. When money had been changed, but afterwards put ina bag by the thief, 
his admission of the title ofthe plaintiff is sufficient to warrant a recovery 
in detinue against one holding as the bailee of the thief. Id 584 

3. An action of detinue will lie against an executor, upon an allegation that 
the chattel was in possession of the testator, and after his death came 
to the hands of his executor, who detains it as such; and to entitle the 
plaintiff to recover in such acase, he must prove not only his own proper- 
ty in the thing, but the possession, as well of the testator as his personal 
representative. Brewer v. Strong’s Ex’rs, 961 


DIVORCE AND ALIMONY. 

1. A bill filed for a divorce upon the ground of cruelty, must state the facts 
which constitute such cruelty. But this can only be taken advantage of 
by assigning it as cause of special demurrer. Hill v. Hiil, 527 

2. Upon a bill filed for divorce, where a clause is inserted invoking the ju- 
risdiction of the chancellor to dispose of the minor children, it is proper 
for the court, after decreeing a divorce a vinculo to proceed to determine 
which parent shall be intrusted with the custody of the minor children.— 
Hansford v. Hansford, 561 

3. When the bill charges the complainant to be a free man of color, and no 
question is raised in the court below to the frame of the bill, which prays 
a divorce, it will be presumed in the appellate court, from the allegation in 
the bill, that the parties were lawfully married, according to the laws of 
Alabama, that the defendant is also a free person of color. Also, in the 
absence of exception, that blacks and mulattoes examined as witnesses, 
are also free. Jb. 561 

DOWER. 

1. At the common law, in order to put the wife to elect between a legacy 
given by the will of her husband, and the right to dower, it should appear 
in express terms, or by clear and manifest implication from the provisions 
of the will, that the legacy was intended to bea substitute for dower ; if 
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this is not apparent, she will be entitled to both. Hilliard and Wife v. 
Binford’s Heirs and Adm’rs, 977 
2. The acts of 1806 and 1812, when considered together, reverse the rule of 
the common law, which presumes a devise to be in addition to dower, un- 
less the reverse clearly appears ; and if the widow does not elect to waive 
the testamentary provision within one year after the probate of the will, as 
these statutes direct, she shall lose her right to dower, unless it plainly 
appear by the will, that the testator intended it in addition to dower. 1b. 
977 
3. A devise or bequest of either real or personal estate, by the husband to the 
wife, is sufficient to put her to an election, under the acts of 1806 and 
1812, and if she does not waive the testamentary provision, she will be 
barred of her right to dower. [Ormonn, J., dissenting on this point.] Jb. 


977 
4. The statutes in respect to dower are to be considered as parts of an entire 
system, and to be construed in pari materia. 1b. 978 


RJECTMENT, AND TRESPASS TO TRY TITLE. 


See Court, Charge of, 4. 

See Execution, Writ of, 2. 

See Mortgagor and Mortgagee, 2, 3. 
See Pleading, 3. 

See Practice at Law, 14. 


ELECTION. 


1. Where a plaintiff is entitled to two modes of redress, and elects to bring 
assumpsit, the defendant may urge any defence peculiar to that action, al- 
though the same defence could not have been insisted on if the cther ac- 
tion had been pursued. Meredith v. Richardson & O'Neal, 828 


ERROR, WRIT OF. 


1. The omission of an executor, when he files his accounts for final settle- 
ment, to make a statement on oath, containing the names, &c. of the heirs, 
or legatees, is not a matter upon which error can be assigned. Eddings, 
et al v. Long, et al. 203 

2. A party who has collected the money upon a judgment, will not be per- 
mitted to prosecute a writ of error in this court, until he refunds the mo- 
ney. Ifthe application is not made by the defendant in error, until after 
the jungment of this court is pronounced, reversing and remanding the 
cause, he must pay the costs of this court. Bradford, use &c.v Bush, 274 

3 Anorder of the orphans’ court disallowing the account of a previous ad- 
ministrator in a settlement with the administrator de bonis non, is such an 
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“ order final,” within the statute, as may be revised on appeal or writ of 
error. Shortridge v, Easley, adm’r, &c. 520 
4. A refusal of the orphans’ court to entertain a petition for a share in the 
distribution of an estate, cannot be redressed by writ of error. ‘The reme- 
dy is by certiovari tothe circuit court. Fowler v. T'rewhit, adm’r, 622 
5. The suppression of depositions, which if admitted prove nothing material, 
is not an error which authorizes the reversal of the decree rendered in the 
cause. Duval’s Heirs v. The P. & M. Bank, et al. 636 
6. Where the transcript of the record of a rejected claim, by a creditor a- 
gainst an insolvent estate, does not show the cause was in progress of be- 
ing audited previous to the passage of the act of 1843, and no final set- 
tlement of the estate by distribution between the creditors, the writ of er- 
ror is properly sued out against the administrator, and the other creditors 
are not necessary parties. Branch Bank at Huntsville v. Steele, 915 
7. The reference of the evidence in support of, and against such a claim, 
may properly be made to the court, instead of trying it before a jury, by 
consent of parties, and a writ of error will lie from its decision, as on an 
agreed case. Ib. 915 
8. The decision of the master, on exceptions to his report, allowing com- 
pensation to a receiver, is subject to revision on appeal to the chancellor. 
Magee v. Cowperthwaite, et al. 966 
See Estates of Deceased Persons, 6. 
See Frauds, Statute of, 8. 
See Judgment and Decree, 3. 
See Limitations and Non Claim, Statutes of, 3. 
See Practice in Chancery, 1. 


See Practice at Law, 17. 

ESTATES OF DECEASED PERSONS. 

1. The omission of an executor, when he files his accounts for final settle- 
ment, to make a statement on oath, containing the names, &c. of the heirs, 
or legatees, is not a matter upon which error can be assigned. Eddings, 
et al. v. Long, et al. 203 

2. Although the statute requires a claim to be filed against the estate of a 
deceased person, within six months after the same has been declared in- 
solvent, yet the necessity for an affidavit of its justice does not exist until 
after exception is taken tothe account, and may then be supplied. Short- 
ridge v. Easley, adm’r, &c. 520 

3. It is not necessary that an affidavit should be made toa claim filed against 
an insolvent estate, at the time it is filed. If an exception is taken to it 
for this cause, such affidavit may be made at any time, before the estate is 
set by the statute for final settlement. Brown & Co. v. Easley, adm’r, 564 
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4. The creditors, or the administrator, have the right to require that an affi- 
davit should be made of the justice of any claim, which is filed. Jb. 564 

5. The account filed by the administrator is open to be excepted to at the 
final settlement, and it is not necessary that exception should be taken pre- 
viously; though that would be a convenient practice, and would prevent a 
continuance of the settlement by the administrator, if unprepared to en- 


Leal 


swer the exception. The exception at the trial is not required, to be in 
writing. Steele v. Knox, 608 
6. A creditor whose claim is rejected at the final settlement of an insolvent 
estate, commenced prior to 1843, who 1s not a party to the final decree, 
cannot sue out a writ of error—his remedy is by certiorari from the circuit 
court. Stout, Ingoldsby & Co. v. Ward, adm’r, 628 
7. When the testator left his entire estate to his widow, until her death or 
future marriage, and the executor continues the management of a planta- 
tion, with the lands and slaves of the estate, he isto be considered as act- 
ing as her agent, and accountable to her only for the proceeds of the crops, 
&c. Such proceeds form no part of the assets of the estate, and do not 
pass by the assignment of the widow of her interest in the estate. Pow- 
ell, et al. vy. Powell, 900 
8. Compensation to executors and administrators is allowed in our courts, and 
should be refused only in cases of wilful default, or gross negligence, caus- 
ing loss to the estate. 1. 900 


See Error, Writ of, 6. 

See Executors and Administrators, 16, 17, 18, 21. 
See Orphans’ Court, 3. 

See Sales under Order of Court, 2. 


ESTOPPEL. 


1. A party who has pointed out property which is exempt from levy and sale 
by the act of 1833, to an officer having an execution against his goods and 
chattels, and executed a forthcoming bond, is not estopped from objecting 
to the sale, and claiming the privilege which the act affords toa poor debt- 
or; especially if the plaintiff in execution, or some third person, 1s not pre- 
judiced by the implied waiver of the exemption, as indicated by the direc- 
tion tolevy. Jordan v. Autrey, 276 

2, The silence of a remainder man, after learning of a conveyance in trust 
for creditors, by the person having a previous estate, is no estoppel to the 
assertion of his title. Inge v. Murphy, 886 


See Deeds and Bonds, 2. 
See Husband and Wife, 12. 
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1. Under the act of 1839, which declares that in suits on accounts, where 
the amount in controversy does not exceed one hundred dollars, the oath 
of the plaintiff shall be received as evidence of the demand, unless the 
same is controverted by the defendant, the denial, on oath, by the defend- 
ant, of the truth of the facts sworn to by the plaintiff, is sufficient to de- 
prive the plaintiff’s statement of all influence as testimony ; yet the effect 
of the defendant’s denial will not be impaired, if, in addition thereto, he 
make out an account between himself and the plaintiff, and verify it at the 
trial. Jones and surety v. McLuskey, 27 

2. The organization of a corporation is a matter which is properly proved by 
the books of the corporation, and that too when the suit is against a stran- 
ger. Duke vy. Cahawba Navigation Co. 83 

3. When the charter of a corporation invested it with power to take tolls, and 
provided also for the appointment of a commissioner to certify to th Go- 
vernor when the river on which the tolls were collectable is out of order, 
no other evidence than his certificate is admissible to show the river is out 
of repair. Duke v. Cahawba Navigation Co. 83 

4. A clause inthe charter, authorizing the collection of tolis, as soon as the 
Governor, after receiving the certificate of certain commissioners, shall 
proclaim the right, the proclamation and certificate, by itself, is not evi- 
dence of the organization of the company. Jb. 83 

5. When a witness ultimately liable to the defendant, is examined by him, 
previous to his answering the bill, and the witness is afterwards made a 
party defendant, his deposition may be read by the complainant, if the facts 
to entitle the complainant to the relief sought, are admitted by the answer 
ofthe new party. Under such circumstances he is a competent witness 
for the complainant, and his deposition will not be rejected because taken 
without the order of the court, or previously to his being made a party.— 
Waller, et al. v. Gibbs & Labuzan, 131 

6. When the onus of proving a fact is upon the defendant, if the proof ad- 
duced leaves it in a state of doubt and uncertainty, the fact cannot be con- 
sidered established. Brandon v. Cabiness, 156 

7. The rule that proof cannot be received of the admissions of a party, un- 
less there is an allegation setting forth when, where, and to whom, such 
admissions were made, dogs not apply to the case made by the defendant 
in his answer. Whether it applies in this State to the case made by the 
complainant—Quere? 1b. 156 

8. It is competent for a party when sued on a promissory note, to prove its 
consideration by parol testimony, as preliminary to the introduction of evi- 
dence to show that the consideration has failed. Cuthbert & Stanly v, 
Bowie, 163 

9. Where a party makes a promissory note, payable on a day certain, and 
simultaneously with the making thereof, subscribes a writing in whichhe 
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recognizes the note. and promises upon the same consideration to pay an 
additional sum on a contingency, the writing will be regarded as the last 
expression of the understanding of the parties, and merge all prior stipu- 
lations; consequently it is not admissible to prove what either party may 
have said some months previously in respect to the consideration. 6. 163 
10. Proof of what a deceased witness swore to on a former trial, is admissi- 
ble, and the party offering it cannot be required to prove the precise lan- 
guage used by the deceased witness. But the witness must be able to state 
the entire substance of what the deceased witness swore to, both on the 
examination in chief, and on the cross-examination, if there was one, and 
if he is not able to do this, the testimony must be rejected. Gildersleeve v. 
Caraway, use, §c. 260 
11. Semble : Ifa single witness testifies fully and explicitly to the existence 
of a usage, and is not contradicted, it cannot be assumed as a legal con- 
clusion that the proof is insufficient. .Marstonv. The Bank of Mobile, 234 
12. The statement that “one was largely embarrassed with debt at a certain 
date,” is not the statement of a conclusion as distinguished from a fact.— 
Massey v. Watker, 288 
13. The declarations made by a party while in possession of property, that 
he held the same in his own right, or under another, is admissible evi- 
dence, as part of the res gestae ; but it is not permissible to prove every 
thing he may have said in respect to the title; as, that the property was 
acquired bona fide, and for a valuable consideration, was paid for by the 
money of a third person, orhis own. Abney v. Kingslan! & Co. 355 
14, Where evidence is pertinent, but insufficient, the court should not assume 
that the party has no further proof to adduce, and reject it; but, if it is 
prima facie irrelevant, it is incumbent upon the party offering it, to show 
how it may become relevant by connecting it with other facts, and if this 
is not done, it should not bereceived. Jb. 355 
15. Where there is no evidence to implicate the claimant of property in the 
purpose of the defendant in execution to defraud his eredjtors, the decla- 
rations of the defendant, indicating a fraudulent design on his own part, 
are not admissible against the claimant ; and the error of admitting such 
testimony cannot be cured by the court’s directing the jury to disregard 
it, unless they believed from all the facts and circumstances, that the claim- 
ant participated in the defendant’s intention to delay, hinder or defraud 
his creditors. 0. 355 
16. It cannot be assumed from the fact, that the father manifested an inten- 
tion to defraud his creditors, that he therefore furnished his son, (who had 
no visible resources,) with the money with which the latter purchased 
some five or six hundred dollars worth of the father’s property, which was 
sold under execution ; especially where it appeared, that the son, who was 
twenty-two or three years of age, had been engaged as a clerk in a store, 
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and afterwards was a partner ina “ drug store” upon his own account. 
Nor does the fact that the purchase money was paid by the claimant’s 
brother, show, that the funds of the former were not used, or that their fa- 
ther provided them. Jb. 355 
17. Where the issue is the fraud of the defendants in obtaining their dis- 
charge under the bankrupt law, the inquiry is confined to matters of 
which notice is given, and when the notice is, that certain property des- 
cribed in a deed of trust executed, &c., recorded in the office of the county 
clerk, was not surrendered to the assignee, or included in the schedule, the 
deed itself must be produced, or its absence accounted for. An office copy 
is not sufficient without such preliminary proof. Petty v. D. & J. Walker, 
379 
18, On such an issue, it is no error to exclude the copies of deeds conveying 
real estate to the defendants, when the property is not shown to be the 
same as that covered by the issue. Ib. 379 
19. When the issue is, that the defendants did not surrender a large sum in 
cash, evidence that one of them, from two to four years after their dis- 
charge, was in possession of property of considerable value, may be ex- 
cluded, unless connected with other proof, raising the presumption that the 
property was not acquired by the business or industry of that defendant. 
Ib. 379 
20. If the vendee relies upon the acts and declarations ofa third person, in 
defence to an action for the purchase money, he must show that, that per- 
son occupied such a situation in respect to the vendor, as made them evi- 
dence against him. Bradford, use, v. Bush, 386 
21. Where the declarations of a party are given in evidence against him, it 
is competent to prove every thing he said at the time upon the subject, but 
not what he said subsequently. Jb. 386 
22. A party cannot discredit his own witness, or show his incompetency ; if 
however, his testimony is adverse, he may make out his case by other 
witnesses. Ib. ° 386 
23. C sold a mare to R, the latter to B, who again sold her to Bush, repre- 
senting that she was but two years old; at the time of the sale by C, he 
informed R that the mare was four years old: Held, that the representa- 
tion by C to R was inadmissible, it not appearing that B or his agent were 
aware that it had been made. Ib. 386 
24, That is not matter of opinion, a knowledge of which may be derived from 
the declarations of others. And in such case it is the duty of the oppo- 
site party, if dissatisfied with the answer, to inquire into the source of the 
knowledge of the witness. Olds v. Powell, 394 
25. A witness called to impeach another witness, swore, that on a former trial 
the witness had sworn differently. On his cross-examination, he admitted 
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he had taken a memorandum of what the witness swore to on the former 
trial, at the time, which he said was correct, as far as it went. The mem- 
orandum being handed to the opposite counsel, he contended that it was 
substantially different from what the witness then swore to; and insisted 
that it should go to the jury asa part of his testimony: Held, that the 
memorandum might have been looked to by the witness himself, for the 
purpose of refreshing his memory of the facts—or that it might be used by 
the opposite party as a written declaration by the witness of the facts, for 
the purpose of impeaching his recollection; but that it was not an instru- 
ment of evidence, and therefore improper to go to the jury. Ib. 394 
26. It is competent to show by parol evidence that one acted as the agent of 
another, in the purchase of lands, paid for them with the money of his 
principal, and took a title in his own name, in such case there will be are- 
sulting trust in favor of the principal, and in a controversy between him 
and the creditors of his agent, he will be entitled to the lands, or their pro- 
ceeds if they have been sold. Andrews & Bro’s v. Jones, et al. 401 
27. The admissions of a defendant in execution, made whilst in possession 
of the slave levied on, that it belonged to the claimant, andwas held under 
him, by hiring, is admissible in a claim suit against the plaintiff in execu 
tion, notwithstanding the statute which excludes the defendant in execu- 
tion from being a witness in such suits. Webster v. Smith, 429 
28. A general and undefined objection should not be made to‘the admission 
of evidence ; and if a party objects to the reading of a deposition, without 
particularizing the ground upon which it is made, the court may promptly 
overrule the objection. Wallis v. Rhea & Ross, 451 
29. A deed executed by the defendant in execution, to the claimant, is ad- 
missible, on the trial of the right of property against the plaintiff in exe- 
cution, although it was not recorded within the time prescribed by law ; 
but the effect of such deed will depend upon the fact whether it was re- 
corded before the plaintiff’s lien attached, or whether he had notice of its 
existence. Ib, ° 45] 
30. In an action on the case fora malicious prosecution, for perjury before a 
justice of the peace, the defendant cannot prove, that the grand jury at a 
previous term of the court, directed the solicitor to bring in a bill of in- 
dictment against the plaintiff for perjury. Butler v. Johnson, 459 
31. The mere belief or opinion of a witness is not evidence, but he must state 
the facts and circumstances upon which he rests his opinion, or from 
which he draws his conclusion—that the jury may understandingly decide 
for thomselves. Andrews & Bro’s v. Jones, 460 
32. Where an agent buys land with the money of his principal, and takes a 
deed conveying the title to himself, or upon the sale of land thus situated 
takes notes for the purchase money in his own name; it is competent for 
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the principal to prove the fact by parol testimony, and assert his title to 
the land in the one case, and to the money in the other. Jb, 460 


33. Where upon the trial of the right of property, the plaintiff introduces evi- 
dence tending to show that the claimant’s means were too limited to have 
purchased the property in question, it is competent forthe claimant to prove 
that his means were ample for that purpose. Jb. 46] 

34. Where it is competent to establish the fact of agency, either verbally or 
in Writing, and the supposed agent on cross-examination states that he 
recollected one letter in which he received a remittance, by a check or 
draft, with instructions as to its application, the answer does not show the 
amount, date, character of the draft, &c., or the substance of the instruc- 
tions, and cannot therefore be regarded as a verbal disclosure of the con- 
tents of the letter. Ib. 461 

35. Where a paper was left ina pocket book, in a law office, which on search 
could not be found, it is not necessary to produce the lawyer to testify to 
its loss, it not being shown to have been, in his personal custody. When 
an instrument alleged to be lost has been recorded, much less stringent 
proof will be required of its loss than in other cases. Adams v. Shelby, 478 

36. An answer in chancery, admitting the correctness of a copy of a deed 
made by another person, and to which there was no subscribing witness 
is evidence, both of the contents and execution of the deed, against the 
person making such admission. Ib. 478 

37. A defendant, who claims under a sheriff sale, cannot set up against a third 
party claiming an estate in remainder, consequent on the determination of 
the life estate of the defendant in execution, that the third party witness- 
ed and assented to a deed of the defendant in execution, conveying all 
his interest to one of the plaintiffs in execution. Not claiming under the 
deed, nor invested with any right under it, he is not in a condition to set i 
up. Catterlin v. Hardy, et al. 511 

38. In an action against a sheriff for failing to execute final process, if it is ne- 
cessary to produce the judgment, it would seem that its identity would be 
proved by its conformity to the process; yet there could be no objection 
to the clerk, who was its keeper, testifying that it was the judgment he 
had been required to produce, and that there was no other of a similar cha- 
racter in his office. Spence v. Tuggle, 538 

39. The declarations of a defendant in execution, that he had disposed of cer- 
tain property before the execution was placed in an officer’s hands, are not 
admissible at the instance of the officer, in an action against him for fail- 
ing toexecute it. Ib. 538 

40. A sheriff when sued for failing to execute a ca. sa., will not be allowed to 
prove that himself and deputies had always found difficulty in arresting the 
defendanttherein. Jb. 538 

41. When parties enter into a contract, and reduce its stipulations to writ- 
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ing, the written memorial of the contract, is the sole expositor of its terms 
and cannot be varied by parol evidence, unless it be clearly made to ap- 
pear, that by mistake, it does not speak the intent of the parties, or unless 
the party has been induced to enter into it by the fraudulent representa- 
tions of the other. Hair, et al. v. La Brouse, 548 
42. All previous parol stipulations, are merged in the written contract, and 
when a party seeks to avoid his contract, by proof of representations, or 
declarations previously made, it devolves on him to establish, that the writ- 
ten contract was entered into by mistake, or procured by fraud. Jb. 548 
43. Quere? is it admissible in any case, to vary the terms of the contract, as te 
the medium of payment, by proof of previous declarations, unconnected 
with fraud, or mistake, in the execution of the written contract. Jb. 548 
44, The mere fact that the mother-in-law was the surety of her son-in-law, 
in a promissory pote given by him, for corn purchased for the use of his 
family, of which she was a member, will not repel the inference that she 
was chargeable to the son-in law for board; and the payment of the note 
after her death, by her administrator, will not have any greater effect.— 
Franklin v. McGuire, Adm’r, &c. 557 
45. The intention of the act permitting the plaintiff to establish his claim by 
his own oath, unless the same was controverted by the oath of the defend- 
ants, was not to introduce both plaintiffand defendant as witnesses ; when 
the defendant controverts the oath made by the plaintiff, the oath of the 
latter is excluded. Hudgins and wife v. Nix, 575 
46. When husband and wife are sued forthe debt of the wife, when sole, the 
wife, and not the husband, must make the oath required by this act.— 
Ib. 575 
47. In an action of detinue against a sheriff, who received money in a bag 
from a prisoner committed to his custody, the declarations of the prisoner 
that the money belonged to the plaintiff, with his consent to give it to 
him, are admissible to prove property in him. Spence v. McMillan, 583 
48. Such declarations are admissible, although the prisoner is present and 
might be called as a witness. 1b. 583 
49, When money had been changed, but afterwards put ina bag by the thief, 
his admission of the title of the plaintiff is sufficient to warrant a recovery 
in detinue against one holding as the bailee of the thief. 1b 584 
50. When a release is proved to have been made before a deposition is taken | 
and that the witness knew it, the fact that the release is on file, among the 
papers in the cause, is prima facie evidence of its delivery. Kyle & Gun- 
ter v. Bostick & Sherrod, 589 
51. Ina suit, where the question was involved, whether a slave was sound when 
sold by an administrator, the declarations of the intestate, the owner of 
the slave, that he was unsound, are admissible evidence, to show when the 
unsoundness commenced. Stewart, et al. v. Hood, et al. GOO 
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EVIDENCE—cont:nvep. 
52. Loose and general expressions contained in letters, written by a man to a 
woman with whom he had lived, and for whom he at the time of writing 
cherished sentiments of friendship and affection, are insufficient to estab- 
lish a resulting trust against the positive denial of the answer, where the 
inference does not preponderate in favor of such a trust independently of 
the answer and letters. Duval’s Heirs v. The P. & M. Bank, et al. 686 
53. The declarations of amember of a partnership, made after a note payable 
toa third person, but of which the firm were the proprietors, had been de- 
livered to another to collect and pay his share in the concern, are inadmis- 
sible to affect the right of the latter to recover the amount thereof in an 
action thereon for his use. Rowland v. Boozer, 690 
54. Under the act of 1845, which declares defendants in execution incompe- 
tent as witnesses in a claim interposed by a third person upon the levy, a 
trustee of a corporation is, notwithstanding, a competent witness for the 
claimant, although the levy is made under a fi. fa. against the corporation 
Brumby v. Langdon & Co. 747 
55. When a written contract refers to the terms of another contract, as one 
of the stipulations then agreed on, proof may be made what the terms so 
referred to were. Casey v. Holmes, Bott § Earle, 777 
56. When the last of a series of depositions is read by the party taking it, he 
thereby makes the previous depositions evidence, and they may be re- 
ferred to by either party, for the purpose of sustaining, or discrediting the 
witness. Carville v. Stout, et al. . 796 
57. When the court has permitted improper testimouy to go to'to the jury, it 
is not error to permit it afterwards to be withdrawn. Ih. 796 
58. An administrator may recover on a note payable in another name than to 
hiis intestate, if the proof satisfies the jury it was intended to be executed 
to the intestate. Hellen v. Wideman, 846 
59. When the proof offered is pertinent to prove the plaintiff’s case, but there 
is also an issue on the plea of non claim, it is not error to refuse to exclude 
it from the jury. Ifthe defendant wishes to raise any question that the 
issue on his plea was not proved, the attention of the court should have 
been directed by the request for a specific charge on that point. Jb. 846 
60. Whenever the only matter to be ascertained is, the existence of a judg- 
ment, or decree, the exemplification, or other proof of the judgment, &c. is 
sufficient in itself, without proof of the other proceedings in the cause,— 
Locke vy. Winton, 849 
61. In an action against a coroner for taking slaves from the possession of the 
plaintiff, which the latter had hired for a term, and for which hiring he had 
given his notes, the fact that in a suit on these notes he interposed as a 
defence that his possession had been determined by the act of the coroner, 
and thereby obtained a rebatement, is admissible in evidence, in mitiga- 
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EVIDENCE—conrinuep. 


tion of damages, for the party is not entitled to two satisfactions for the 
same injury. McLane v. Miller, 856 
62. It is competent onthe plea of nul tiel record for the plaintiff in sci. fa. a- 
gainst bail, to prove that the affidavit to warrant thesprocess, as well as 
the writ, have been lost, and to show their contents by parol evidence.— 
Kenan, Ex’x v. Carr, 867 
63. When the obligation is to convey lands to the obligee or his assigns, and 
the suit is by the assignee of the bond, in which the issues are, that a note 
to be previously paid had not been discharged—that the lands had been 
conveyed to another by the directions of the obligee, previous to the as- 
signment of the bond, and that neither he nor his assignee had paid, or of- 
fered to pay the note—a deed from the obligee to the assignee, conveying 
the land is irrelevant evidence tothe issues. Burt v. Henry, 875 
64. But under the issue that the land had been conveyed to another, by the 
directions of the obligee, a deed from him to the devisor of that person is 


admissible evidence. Ib. 875 
65. A witness may speak ofa conversation, although he is not a party to it, or 
interested in it. Ib. 875 


66. The modifications of the common law of a sister State, by its judicial de- 
cisions, may be proved by the production of the reports of adjudged cases, 
accredited inthe particular State. Inge v. Murphy, 885 

67.°The circumstance that the remainder man is a beneficiary under the deed 
of trust,-and receives monies arising from the sales of other property con- 
veyed by the deed, is not a matter to affect the title; nor proper to be left 
to the jury to infer an abandonment of his right. Ib. 886 

68. Whena bill calls upon the administratrix of an executor to exhibit the ac- 
counts of sales remaining in her possession, as were left by her intestate, her 
assertion that the executor left no such accounts, will not make evidence a 
copy of a settlement made by him with the proper orphans’ court. The 
setting out of such a settlement is new matter, not responsive to the bill. 
Powell, et al. v. Powell, 900 

69. When the accounts of an executor were submitted to some of the distri- 
butees of the estate, in order for an amicable settlement, and were retained 
by them for nearly a year, without question, this will bind such distribu- 
tees so far at least as to cast on them the burthen to surcharge and falsify, 
but will not bind such distributees as had no connection with the exami- 
nation. Ib. 900 

70. When there is an unsettled account between the wife and another party, 
for transactions when she was a feme sole, the admissions of the husband, 
in a conference with the other party respecting settlements, that nothing 
was due to the wife, is sufficient to cast the burthen on her of showing the 

parties were mistaken in the conclusion then had. 1b. 900 
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EVIDENCE —continusp. 
71. A certificate made by anotary public, that he had given the parties to the 
bill notice of its dishonor, must be made at the time, and as a part of the 
protest. Such a certificate, made four and a half years after the date of 
the protest, is not proof of notice. Boggs’ Adm’r v. The Branch Bank at 
Mobile, 970 
See Attorney at Law, 3. 
See Bills of Exchange and Promissory Notes, 1. 
See Conflict of Laws, 4. 
See Deeds and Bonds, 3. 
See Depositions, 1, 7. 
See Forcible Entry and Detainer, 2. 
ee Intendments and Legal Presumptions, 6. 
e Practice in Chancery, 19, 24. 
See Sheriff and his Sureties, 10. 
See Warranty, 1. 
See Witness, 9. 
EXCEPTIONS, BILL OF. 


1. When evidence is excluded in the first instance, on an exception taken 
by the pariy against whom it is offered, but is afterwards put to the jury 
upon the other party withdrawing his objections, the exception falls with 
the admission, and cannot be looked to on error. Massey v. Walker, 288 

2. Where a charge to the jury depends upon the evidence which was ad- 
duced, and is proper, or otherwise according to the proof, the bill of ex- 
ceptions should recite so much of the evidence as shows the error of the 
charge, in order to authorize a reversal ofthe judgment. Brewer v Strong’s 
ex's, 961 

EXECUTION, WRIT OF—LEVY, &c. 


1. An execution may issue on a replevy bond in attachment, taken under 
the act of 1833, when returned forfeited by the sheriff, and without an as- 
signment by him to the plaintiff. Shute & Hacket v. McMahon, 76 

2. P had an equitable title to certain lands, and executed a deed in ordinary 

form, by which he professed to convey them to L; certain judgments were 

recovered against L, and he afterwards conveyed these lands to T, (who 
took possession,) in trust to pay debts, and under executions regularly is- 
sued on the judgments, they were sold as the property of L. After the con- 
veyance to L, the vendor of P conveyed the same to the heirs of P, the 
latter having died: Held, that although L’s title may not have been com- 
plete, yet it was in form legal, as against him or one claiming under him 
the judgment operated a lien upon the estate, and a recovery at the suit of 
the purchaser under the executions, could not be defeated by either of 
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EXECUTION, WRIT OF—LEVY, &c.—continuep. 


them showing the legal title was ina third person. Whiteside, et al. v The 
Branch Bank at Decatur, 249 
3. The vendor of land, with a covenant of warranty, has an interest which 
entitles him to move to set aside a sale thereof, subsequently made under 
a fieri facias, upon grounds which affect the validity of the execution ; and 
this although the vendor may have been discharged as a bankrupt under 
the act of Congress of 1841, for perhaps such discharge could not be 





pleaded in bar of a breach to occur in futuro. Abercrombie, et al. v. Con- 
ner, 293 
4. Quere. Can the interest which one acquires by hiring a slave for a year, 
or shorter period, under a contract to pay wages as they are earned, or at 
some future time be levied on and sold under execution to pay his debt ? 
Abney v. Kingsland & Co. 356 
5. A levy may be made on property exempt by law from sale by legal pro- 
cess, unless the defendant asserts his privilege. And where such a levy 
was made, and the property left with the defendant by the officer, he will 
be responsible, unless on demand the defendant refuses to deliver it. Gres- 
ham v. Walker, 370 
6. The coroner has no power to levy, upon an execution directed to the she- 
riff, and if he does so, as he is a tresspasser, he may return the goods so 
levied on, to the person from whose possession he took them. Gresham 
v. Leverett, 384 
7. The articles exempted by law from sale by execution, are not rendered 
subject to such sale, in consequence of the husband making a fraudulent 
sale of all the rest of his property. Calloway v. Carpenter, et al. 500 
8. Asheriff, whensued for failing to execute a capias ad satisfaciendum can 
not plead that the plaintiff did not make the affidavit required by statute, to 
authorize the issuing of such process: the want of the affidavit would no; 
make the execution void, but at most, only voidable. Spence v Tuggle, 538 
9, An Indian, the head of a family under the treaty made with the Creek In- 
dians in 1832, was located on a half quarter section of land—the President 
had never approved of a sale of it by the reservee, nor had a patent there- 
for issued to any one, although five years had elapsed since the date of 
the treaty, and before the rendition of a judgment against F., at which 
latter period F’, was in possession of part of the land, by his tenants: Held, 
that although a patent might be necessary to consummate the title of the 
reservee, or to furnish complete evidence of it, yet the failure to issue the 
patent did not avoid the title which the treaty, location and continued oc- 
cupation impart ; that the reservee, for any thing appearing to the contra- 
ry, may still reside on his reservation, that F. may hold the part in his pos- 
session under a lease for an unexpired term, and upon this hypothesis has 
an interest that may be levied on and sold to satisfy the judgment. Rains 
v. Ware & Warren, 623 
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EXECUTION, WRIT OF—LEVY, &c.—continuep. 
10. Semble, that the execution of a forthcoming bond for property subject to 
seizure, estops the defendant from controverting the regularity of the levy; 
or ifa sheriff declares a levy upon property within his power or control, 
and commits its custody toa third person, as his agent, the levy would be 
good, but the officer having parted with the thing otherwise than the law 
requires, will be liable for the consequences, if the custodian abuses his 
trust. Easley, et al. v. Walker, 671 
11. Property purchased with the proceeds of a fraudulent assignment, is sub- 
ject to be levied on by execution, inthe same manner as the assigned pro- 
perty would have been. Carville v. Stout, et al. 796 
12. Anaffidavit setting out the principal and interest due upon a judgment in 
one sum, is sufficient to warrant the issuance of a ca.sa. Kenan, Ev’rz v. 
Carr, 867 
13. A jfieri facias founded upon a judgment against an administrator, which 
requires a given sum of money to be made of the goods and chattels of the 
intestate, &&c. may be levied according to its mandate ; and, if money may 
be taken under a fi. fa., it is no objection that the defendant in execution 
is an administrator, and the writ requires the amount of the judgment to 
be made of the goods and chattels of the intestate in his hands, &c. Bar- 


nett v. Bass, and another, 951 
14, Money in the possession of the defendant in a fi. fa. may be levied on, if 
a levy can be made without committing a trespass. Ib. 95] 


See Assumpsit, 2. 

See Chancery, 33. 

See Evidence, 38. 

See Forthcoming Bond, 2. 

See Fraud, 2, 3. 

See Husband and Wife, 8. 

See Sheriff and his Sureties, 1, 5, 11, 15. 


EXECUTORS AND ADMINISTRATORS. 


1. Although, in this State, an administrator, by statute, is invested with pow= 
er to rent the real estate of his decedent, and under its construction may 
recover rents accruing on a demise of his decedent, yet until the adminis- 
trator asserts this power by notice to the tenant, or by actual suit, the heir 
may sue for and recover the rent falling due after the death of his ances- 
tor. Masterson v. Girard’s Heirs. 60 

2. An executor who trades for a note, and in payment of it gives a note 

which he had taken for monies of the estate loaned to another, will not be 

allowed to charge the estate, ifthe note traded for proves valueless, as he 

has no right to mix the funds of the estate with his own. Key v Boyd, 154 


131 
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EXECUTORS AND ADMINISTRATORS-— conrtinuep. 


3. A widow, upon the death of her husband, may live where the family resi- 
ded at that time, and take care of the estate, without becoming liable ag 
an executor de son tort, and if she administers, her possession will be re- 
ferred to her title as such ; but if she is dismissed from the administration, 
she should relinquish to her successor all the proyerty she held as such. 
Ward v. Bevill and Wife, 197 

4. Where one takes or retains possession of property under color of title, and 
in good faith, believing his right to be superior to that of the lawful admin- 
istrator, he will not be chargeable as an executor de son tort, though his 


is a question of fact, referrrible to the jury, and it is error for the court to 
decide it. Ib. 197 
5. It is not a good plea by an administrator, to an action against him, that 
he had resigned the trust—the plea should also alledge, either that he had 
administered the assets that came to his hands, or that he had delivered 
them to his successor. Guyle, adm’r &§c. v. Elliott, 265 
6. The duties and authority of an administrator, as such, cease with the re- 
signation of his trust, and the settlement of his accounts, but the law makes 
it his duty to preserve the estate, and he can only absolve himself from 
liability, by delivering it to his successor. Ib. 265 
7. An administrator, cum test: an. cannot relieve himself from the obligation 
to take care of the estate for the period intervening between his resigna- 
tion and the appointment of a successor, by showing that the property re- 
mained where the testator required it should be. Nor will the clandestine 
removal of property, during that period, absolve him from liability to ac- 
count for it, unless he show that he took such care of it as a man of pru- 
dence would have taken of his own estate. It is not enough for such ad- 
ministrator to show that his successor went into the possessioin of the tes- 
tator’s lands under the provisions of the will, even if this is of value suffi- 
cient to satisfy the plaintiff’s demand; for the statute only entitles him to 
his discharge upon the delivery of “ all the assets or effects which shall 
not have been duly administered or applied.” Jb. 265 
8. When the offices of executor, and guardian, are united in the same per- 
son, he holds the estate in his hands, as executor, and does not hold any 
thing as guardian, which is not separated from the assets of the estate, or 
placed to his account as guardian. Davis v. Davis, 299 
9. When a balance has been found against the executor, upon a settlement 
of his accounts, from which he has prosecuted a writ of error, and super- 
seded execution by a bond, the decree is suspended, and cannot be look- 
ed to, toascertain the amount in the hands of the executor, for which he 
is liable as guardian. Jb. 299 
10. The summary remedy provided by statute in favor of banks, will not lie 
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EXECUTORS AND ADMINISTRATORS—conrinvep. 
against 2 representative of a deceased debtor of a bank. .2ndrews? Adm’r 
v. The Branch Bank at Mobile, 375 
11. Under our statute authorizing administrators, &c. to rent the real estate 
of decedent, they are authorized to receive rent accruing after the death of 
the intestate, on a lease made in his lifetime, as he, if living, could recover 
for use and occupation. Harkins, et al v. Pope, el al. 498 
12. Anadministrator may join with the heir in a bill for partition, as under the 
statute referred to, he has the authority to lease the estate when divided, 
Ib. 493 
13. Whatever may have been the common law right of an administrator, to 
retain from the assets of the estate to pay a debt due himself, in case of 
its insolvency, the act of 1843, “to amend the laws now in force in rela- 
tion to insolvent estates,” takes from him the nght of retention. Short- 
ridge v. Easley, §c. 520 
14. When one accepts an order payable out of a certain note, when collect- 
ed, but dies before the moncy is collected, and it is afterwards received by 
his personal representatives, they are liable in their representative charac- 
ter upon the contract of their testator. Swansey v. Breck, adm’r, 533 
15. In this State, when an administrator de bonis non sues upon a note given 
to the administrator in chief, in that character, for goods of the estate, he 
is not responsible de bonis propriis for costs, as he necessarily sues in his 
representative charaeter. Stewart, ct al. v. Hood, et al. 600 
16. Since the passage of the act of 1843, it is not necessary that the judge 
of the county court should audit the accounts of executors and administra- 
tors, previous to a final settlement. Steele v. Knoz, 608 
17. An executor, or administrator, not authorized by the will, or by an order 
of court, has no authority to keep the estate together, and work the slaves 
on a plantation, and if he does so, the distributees may elect, whether 
they will take the profits, or charge him with the use of the property.— 
Ih, 608 
18. If the distributees elect to charge him with the use of the property, he 
must pay hire forthe slaves, and rent for the land, according to the usual 
rule of hiring, and rent, and will be entitled to compensation for keeping 
suchas are helpless. Jb. 608 
19. It is the duty of an administrator, on obtaining an order of sale, to sell the 
perishable property without delay, and if he fail to do so, and retains it 
until it deteriorates in value, he is chargeable with its value, at the time 
it should have been sold. Jb. 608 
20. The administrator may sell slaves when the interest of the estate requires 
it, though not necessary for the payment of debts, but if he should sell a 
slave unnecessarily, he is only responsible for the value at the time of the 
sale ; and if the sale was properly conducted and necessary, the price he 
actually sold for, would be the measure of damages, but in no case would 








1044 INDEX. 


the administrator be liable beyond the actual value at the time of sale.— 
Ib. 608 
21. The inventory is prima facie evidence against the administrator of the va- 
lue of the assets, in the absence of all other proof of the value of the pro- 
perty. Ib. 609 
22. Until distribution of an estate is made, the legal title tothe assets remains 
in the personal representative, no matter where the possession is. If how- 
ever, the debts are all paid, and the distributees, with the assent of the ad- 
ministrator, make an amicable division of the property, or agree to epke 
it together in common, it will be responsible for their debts, in proportion 
to their interest in it. Brashear v. Williams, 630 
23. Anadministrator cannot set up the fraud of his intestate to defeat a deed 
on the ground that the estate has been represented insolvent, and that the 
deed was made to delay, &c. creditors. Nor can he justify a trespass in 
taking slaves from the possession of the grantee, or cestwi que trust on such 
grounds. Roden v. Murphey, et al. 804 
24. When administrators, with the will annexed, undertake to sell lands of 
the testator under a power to the executor in the will, a court of equity will 
not entertain a bill to set aside a sale by the administrators, alfhough al- 
ledged to be fraudulent, for the reason that such a sale is entirely void, 
and must so appear by the deeds, and therefore can create no cloud on 
the title of the heirs. Posey, et al. v. Conaway, et al. 81] 
25. An administrator may recover on a note payable in another name than to 
his intestate, ifthe proof satisfies the jury it was intended to be executed 
to the intestate. Hellen v. Wideman, 846 
26. Whenan account is taken against the administrator of an executor, inter- 
_ est is not chargeable with interest, unless he is shown to have used the 
fuuds, or was guilty of wilful neglect. Powell, et al. v. Powell, 900 
27. Compensation to executors and administrators is allowed in our courts, and 
should be refused only in cases of wilful default, or gross negligence, caus- 
ing loss to the estate. Ib. 900 
28. A fieri facias founded upon a judgment against an administrator, which 
requires a given sum of money tobe made of the goods ans chattels of the 
intestate, &c. may be levied according to its mandate ; and, if money may 
be taken under a fi. fa., it is no objection that the defendant in execution 
is an administrator, and the writ requires the amount of the judgment to 
be made of the goods and chattels of the intestate in his hands, &c. Bar- 
nett v. Bass, and another, 951 
29, An action of detinue will lie against an executor, upon an allegation that 
the chattel was in possession of the testator, and after his death came 
to the hands of his executor, who detains it as such; and to entitle the 
plaintiff to recover in such a case, he must prove not only his own proper- 
ty in the thing, but the possession, as well of the testator as his personal 
representative. Brewer v. Strong’s Ev’rs, 961 
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EXECUTORS AND ADMINISTRATORS—continuen. 
See Chancery, 17, 35. 
See Conflict of Laws, 3. 
See Limitations and Non Claim, Statutes of, 4. 
See Error, Writ of, 1, 6. 
See Estates of Deceased Persons, 1, 3, 4, 5. 
See Evidence, 67. 


FORCIBLE ENTRY AND DETAINER, &c. 


1. If one is unlawfully ejected by means of a writ of restitution, in a suit to 
which he is neither a party or privy, this furnishes no justification for him 
to forcibly eject him who is thus invested with the possession. ‘The rem- 
edy is to sue the sheriff or party for the forcible entry. Horsefield v. Ad- 
ams and Knapp, , 29 

. In a suit for a forcible entry, where the defendant pleads not guilty, the 
issue is upon the defendant’s forcible entry—therefore records of other 


rs) 


suits, between other parties, with respect to the property or possession are 
prima facie irrelevant. To show a relevancy, the privity or connection 
between the parties to the records and those before the court should first 
be suggested or shown. Ib. 9 
3. When charges asked for appear to have no connection with the fact in 
issue, their application must be shown by setting out the evidence, other- 
wise the presumption arises, that the court properly retused them for irrele- 
vancy. Ib. 9 


FORTHCOMING BOND. 


1. Semble: that the execution of a forthcoming bond for property subject to 
seizure, estops the defendant from controverting the regularity of the levy; 
or if a sheriff declares a levy upon property within his power or control, 
and commits its custody to a third person, as his agent, the levy would be 
good, but the officer having parted with the thing otherwise than the law 

. requires, will be liable for the consequences, if the custodian abuse his 
trust. Easley, et al. v. Walker, 671 

2. When the goods of a party have been seized and sold under an execution 
issued from the clerk’s office, on a bond, defective as a statutory forthcom- 
ing bond, the act of issuing the execution, is the act of the clerk, and not 


a 





Q of the plaintiffi—therefore no action of trespass will lie against the latter. 
Meredith v. Richardson & O'Neal, 828 
See Assumpsit, 2. 
FRAUD. 


1. When the trustees permit the assignee, as their agent, to use and control 
the assigned effects, in a manner wholly inconsistent with the purposes of 
the trust, and as his own, it is evidence that the assignment was not made — 
in good faith. Smith v. Leavitts, 93 
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FRAUD—conrinuep. 

2. Semble : the continuance in possession of personal property, after the same 
has been publicly sold under execution, aud purchased by a third person, is 
not even prima facie evidence of fraud, so as to subject it to the creditors 
of the defendant in execution. Abney v. Kingsland § Co. 355 

3. Ifa defendant in execution furnished toa third person, the money with 
which he purchases the property of the former at a sheriff's sale, the title 
thus acquired by the purchaser will net prevail against the creditors of the 
party advancing the money, although it is good against him ; but if such 
fraudulent vendee makes a bona jide sale of the property to one ignorant of 
the fraud, the latter will hold it against all persons in whose favor liens had 
not previously attached. Ib. 305 

4. Itis competent for a party to make a fair sale of his property, either for 
cash or on time, to any one competent and willing to contract ; and it can- 
not be assumed, because the purchaser has not the means of payment, in- 
dependently of the property thus acquired, the sale was fraudulent, if the 
vendor has taken a mortgage or other form of security for the purchase 
money. 4ndrews § Brothers v. Jones, et al. 400 

5. It cannot be assumed that property was purchased at less than its fair va- 
lue, because the purchaser, after having improved it, has realized a large 
profit from the investment; and ifa sale is made for a valuable, though in- 
adequate consideration, in good faith, it will not be defeated either by the 
common law, or the statute of frauds. Ib. 400 

6. Where slaves are publicly sold, under a deed of trust, it cannot be infer- 
red that the sale was fraudulent, because they remained upon the planta- 
tion where they were previously employed, for several years afterwards— 
the vendee occupying the plantation under a contract to pay rent. Ib. 400 

7. Where the lessor of land, under the impression that the rent reserved was 
too much, originally, or because the year had been unfavorable to planting, 
remits half the rent, it cannot be assumed that the transaction was fraudu- 
lent, and that the remission of rent was simulated, or intended as a gift 
to the lessee. Ib. 400 

8. To make an ante-nuptial settlement void as a fraud upon creditors, it is 
necessary that both parties should concur in, or have notice of the intend- 
ed fraud. 1b. 401 

9, When a party by fraud obtains possession of property, under a contract 
which he had not complied with on his part, an offer by the defrauded par- 
ty, to make a new contract, which is not acceded to, is not a waiver of any 
right he had against the other for the fraud practiced. Adams v. Shelby, 478 

10. When the'seller of a slave asserts tothe purchaser that he is as sound as 
any slave, and a week after the sale the slave is found to be diseased of a 
disease apparently of long standing, these are facts which warrant the in- 
ference of fraud, and therefore it is not erroneous to exclude them fromthe 
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jury, although a warranty was accepted not covering this disease, and the 
slave afterwards died of another. Huckabee v. Albritton, 567 
11. A promise to pay after the discovery of the fraud of the plaintiff does not 
preclude the defence. It is only as evidence to show that no fraud in fact 
was committed, that such evidence is admissible. Jb. 657 
12. To let in the defence of frand when a warranty has been accepted, it is 
only necessary to show a fraud in fact, and not a fraud or mistake in the 
execution of the bill of sale containing the warranty. Jb, 657 
13. Property purchased with the proceeds of a fraudulent assignment, is sub- 
ject to be levied on by execution, in the same manner as the assigned 
property would have been, Jb. 796 
See Chancery, 7. 
See Debtor and Creditor, 2, 3, 5. 
See Deeds of Trust, 5. 
See Execution, Writ of, 7. 
See Executors and Administrators, 23. 
FRAUDS, STATUTE OF. 
1. When the witnesses before the jury differ materially in stating the con 
tract—one saying it was between the plaintiffand defendant for the rent of 
a room, and others that the room was leased by the plaintiff to a third per- 
son, for whom the defendant promised to pay, if he failed to do so, it is er- 
ror to refuse to charge that the defendant was liable, although the third 
person may have received the benefit of the contract. A promise under 
such circumstances is not within the statute of frauds. Fuires v. Lo- 
dane, 50 
2. A declaration which alledges that the plaintiff, at the instance and request 
of the defendants, and upon a promise that he would pay therefor, did sell 
and deliver furniture, and rent a house toa third person, is not obnoxious 
to the statute of frauds, although it is not alledged that the defendant’s 
promise was in writing, or objectionable on the ground that it does not 
state a sufficient consideration. Perrine v. Leachman, ct al. 140 
3. Semble: that verbal agreements entered into before marriage to convey 
property, or make a settlement in consideration of the marriage, cannot be 
enforced. Andrews & Bro’s v. Jones, et al. 401 
4. If a verbal contiact has been executed, it cannot be avoided, merely be- 
cause the statute of frauds requires such contracts to be in writing.— 
Ib. 401 
5. The defence arising under the statute of frauds must be pleaded, and if 
waived, and the contract admitted, or established by proof, it will be en- 
forced. Patterson and others v. Ware, 444 
6. Although a partnership for the purchase and sale of lands, can only be 
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FRAUDS, STATUTE OF—continvuep. 
constituted by writing, yet if some of the original partners withdraw, and 
substitute other persons in their stead, who are recognized and treated as 
partners by the remaining members of the firm in their written transac- 
tions, this is sufficient within the statute of frauds. Rowland v. Boozer, 
690 
7. Where a retiring partner sells his interest in the firm toa co-partner, and 
several others, who unite in the same business, the new firm stipulating to 
pay the debts of their predecessors, the stipulation being founded upon a 
sufficient consideration, does not come within that provision of the statute 
of frauds, which declares that no action shall be brought upon a promise to 
answer for the debt, &c. of another person. Lee’s dm’rs v. Fontaine & 
Freeman, use, §c. 755 
8. Where the question arising out of the possession of property for three 
years, under an unrecorded deed, is not raised before the jury, it will not 
be pronounced on in this court. Inge v. Murphy, 886 


GAMING. 

_ 1. H sold land to F, and took his note for the payment of the purchase mo- 
ney, afterwards F' won his note upon the result of the Presidential elec- 
tion of 1840, and the same was delivered up by H. Held, that the wager 
was illegal and void, that the delivery of the note to the maker did not dis- 
charge his indebtedness, and it was competent for the vendee, by suit in 
equity to assert his equitable lien, and enforce a collection of the pur- 
chase money by a sale of the land. Foreman v, Hardwick, 316 


GARNISHMENT AND GARNISHEE. 


1. After a debt due by judgment is condemned in the hands of a garnishee, 
the attaching creditor may compound with him, and release the judgment, 
provided his judgment against the attaching debtor remains in force, and 
is credited with the sum recovered by him from the garnishee. Hie v. 
Garrett, 298 


GUARDIAN AND WARD. 


1. Ina proceeding against one as guardian, who is also executor, he cannot 
show that in the settlement of his accounts as executor, a mistake was 
made, and thus reduce the amount ascertained by the decree of the court 
to be in his hands as guardian. Davis v. Davis, 299 

2. The orphans’ court, conceding it invested with all the powers of chancery 
to settle accounts against guardian and ward, cannot render a decree 
which has the effect to bind the ward personally. He can only become 
personally liable in consequence of an express promise to pay. Duval v. 
Chaudron, 301 

3. Contracts entered into between a guardian and his ward, in respect to the 
estate which the former had managed, shortly after the ward attained her 
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majority, are looked on with suspicion, but where there is no evidence of 
an intention to delay, hinder or defraud the creditors of the ward, they 
cannot successfully impugn it, upon the ground that it was unequal and 
prejudicial to the latter. .4ndrews & Bro’s v. Jones, et al. 401 
See Executors and Administrators, 8, 9. 


HEIRS, DISTRIBUTEES AND LEGATEES. 


1. Where the will ofa testator, who died in this State, contained a provision 
as follows, viz: “ in the event ofmy wife’s marriage after my death, it is 
my wish that my property shall he divided according to law, and she to 
receive her lawful right of all my effects,” it must be understood that the 
testator referred to the statutes of descent and distribution, as the criterion 
by which the extent of the wife’s interest under the will was to be admea- 
sured ; the more especially as the testator was domiciled here, and the 
real estate of which he died seized, was situated within the State. In such 
case, the share of the wife will not be increased by the death of one of her 
three children after the decease of the testator, as the surviving brother 
and sister are entitled to a preference under the statute, and exclude the 
mother. Bell und wife v. Mason’s adm’r, et al. 334 

2. It is competent for the orphans’ court, on“the application of a legatee to 
make a partial distribution of the estate, although the final settlement is 
continued over upon the application of the executors. Sankey’s Ev’rs v. 
Elsberry, 455 

3. A mother died, leaving issue a child, after which her father died intestate 
and then the child died; the father of the child, under the statute, inhe_ 
rits his childs portion of its grandfather’s estate. Fowler v. Trewhit, 622 

4, Until distribution of an estate is made, the legal title tothe assets remains. 
in the personal representative, no matter where the possession is. If how- 
ever, the debts are all paid, and the distributees, with the assent of the ad 
ministrator, make an amicable division of the property, or agree to epke 
it together in common, it will be responsible for their debts, in proportion 
to their interest in it. Brashear v. Williams, 630 
See Evidence, 68. 

See Wills and Testaments, 1. 


HUSBAND AND WIFE. 

1. The separate estate of the wife, is not liable at law, during the coverture, 
for the payment of her debts, whether contracted before or after marriage 
Haygood v. Harris, 291 

2. A bequest of slaves to a husband, to be held and worked by hiin for the 
use of his wife and children, but subject in no way to his debts, contracts, 
or judgments, and at his death to be equally divided among his children, 
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then living, does not create a legal estate in the husband, which can be 
sold under execution at law. Spear, trustee, v. Walkly, 328 
3. Semble: that verbal agreements entered into before marriage to convey 
property, or make a settlement in consideration of the marriage, cannot be 
enforced. 4ndrews & Bro’s v. Jones, et al. 401 
4, In legal effect, marriage is a gift to the husband of all the wife’s chattels 
in her possession, and of her choses in action if he reduce them into pos- 
session ; if the choses are not reduced into possession by the husband du- 
ring coverture, they remain the property of the wife, on the dissolution of 
the marriage. 1b. 401 
5. The husband cannot, in virtue of his marital rights, be considered a pur- 
chaser of the equitable interests, or choses in action of the wife; conse- 
quently, these cannot be subjected in a court of equity by the creditors of 
the husband to the payment of their demands. Jb. 401 
6. A court of chancery will not allow the husband to recover the equitnble 
estate of the wife, without making such provision and settlement for her 
benefit, as may be proper under all the circumstances. Ib. 40] 
7. When a citation to an executor to distribate, &c. runs in the name of the 
husband alone, in right of his wife, and the decree is properly made in the 
names of husband and wife, the informality of the citation cannot be taken 
advantage of on error, when there was no exception taken in the court be- 
low. Sankey’s Ex’rs v. Eilsberry, 455 
8. The creditors of the husband have no greater right than he himselfhas to 
the property of his wife not reduced into possession; if therefore the hus- 
band, before he is let into the possession of the wife’s estate, disclaims, or 
releases to her guardian the title and possession of the same, and this dis- 
claimer and release is still operative, the property cannot be seized and 
sold under an execution, at the suit of the husband’s creditors. Andrews & 
Bros. v. Jones, 461 
9. When husband and wife are sued forthe debt of the wife, when sole, the 
wife, and not the husband, must make the oath required by this act.— 
Hudgins and wife v. Nix, 575 
10. Where the wife has a separate estate in slaves, and the husband and wife 
live together, the possession of the husband, is the possession of the wife. 
Lee v. Matthews, 682 
11. Where a remainder is created ina slave, and the tenant for life sells it to 
a stranger, this is a discontinuance of the estate in remainder, and turns it 
into a chose in action. Consequently, when such anestate is vested in a 
Jfeme sole, and the discontinuance takes place before her marriage, her es- 
tate in the slave does not pass to the husband, absolutely, by the marriage, 
although the life estate determines during the coverture, so as to enable the 
husband to sue for the conversion in his own name, but the suit must be 
in the names of the husband and wife jointly. Broome, et al v King, 319 
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12. When a husband has possession of slaves after his marriage, which previ- 
ously belonged to his wife’s father, and subsequently accepts from him a 
deed conveying them to the issue of the wife, after her death, his acts and 
declarations, showing his only title was under this deed, will conclude his 
assignee from asserting a title independent of it. Inge v. Murphy, 885 

See Evidence, 69. 
See Deeds and Registry of, 4. 


IMPRISONMENT FOR DEBT & BOND FOR PRISON LIMITS. 


1. The act of 1839, “to abolish imprisonment for debt,” does not repeal the 
act of 1827, so far as the latter requires the plaintiff to “ give security for 
the costs of suit,” as a pre-requisite for demanding bail. Aeeland v. Har- 
per, et al. 178 

2. A bond executed previous to the passage of the act of 1839, “to abolish 
imprisonment for debt,” conditioned to keep within the prison bounds, is 
not discharged, or in any manner affected by that statute. Croom and 
Drake v. Travis’ Adm’r, 237 

3. A bond conditioned to keep within the “limits of the prison bounds,” pur- 
suant to the act of 1824, becomes absolute by the failure of the principal 
to surrender himself to close custody, orto discharge himself by making a 
surrender of his effects and taking the oath of insolvency, within sixty 
days from the time of its execution; nor can the measure of the recovery 
upon such bond be reduced below what the statute prescribes, by proof of 
the inability of the principal to have discharged the judgment on which 
the ca. sa. issued either in whole or in part. Jb. 237 

4, The act of 1824, in requiring a prison-bounds bond to be taken in double 
the sum of the debt, &c. is directory merely, and the requirement is suffi- 
ciently complied with, whether the penalty is less or greater than the sta- 
tute prescribes. 1b. 237 


INDIAN TRIBES. 


1. In the absence of proof that a savage tribe of Indians, have laws or cus- 
toms having the force of law, regulating the descent of property, the pre- 
sumption arises, that the property of a deceased person would belong to 
the first occupant. Brashear v. Williams, 630 

2. After the extension of the laws of the State over the tribe, property inthe 
possession of Indians, is prima facie lable to the payment of their debts.— 
Ib. 630 

3. The orphans’ court of Sumter had jurisdiction to grant administration 
upon the estate of an Indian, who died before the laws of the State were 
extended over the Indian nation. 1b, 630 
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INDICTMENT. 


1, To authorize the court to sentence one to confinement in the penitentiary 
for aiding a prisoner to escape from confinement in jail, the indictment 
should alledge, that the prisoner who was thus aided to escape, was in 
confinement upon a charge of felony. Kyle v. State of Alabama, 236 


INDORSER AND INDORSEE. 


1. J., the indorsee, declared against R. as the indorser of a promissory note 
dated the 18th May, 1842, and payable on the Ist day of January, 1843, 
alledging that a suit had been brought thereon against the maker to the 
first term of the court of the county of his residence, prosecuted to judg- 
ment, anda return of “no property found.” In the record of the suit a- 
gainst the maker, the indorsement on the writ described the note as paya- 
ble at the time above stated, the declaration described it as maturing on 
the Ist day of May, 1843, but in a subsequent part alledged that it was 
payable on the first of January of that year: Held, that the record was ad- 
missible to support the allegation in respect to the suit against the maker 
of the note. Randolph v. Jones, 228 

2. Where the indorser of a negotiable note, after its protest for non-payment» 
upon the note being shown to him by the maker, with the false assurance 
that it was paid, delivered up to the latter a security which he held for his 
indemnity, the fact that such a security existed when the note was pro- 
tested, will not excuse the neglect to give notice of the dishonor to the 
indorser. Marston v. The Bank of Mobile, 284 

3. Where several judgments are rendered for the same debt, it seems that 
the satisfaction of one will operate to discharge the other, except as to the 
costs ; and if one of the defendants in such judgments has a claim on the 
other, he must assert it by suit in his own name. Abercrombie, et al. v. 
Conner, 293 

4. The receipt of a note before its maturity, upon which there is a solvent 
indorser, as collateral security for the payment of a debt, imposes on the 
creditor the necessity of doing those acts which will preserve the liability 
of the indorser, and if he fails to do so, and the maker is insolvent, he is 
responsible for the injury thereby sustained, to the person from whom he 
received it. Russell y. Hester, 535 

5. The first indorser ofa bill, whose liability had not been fixed by the hold- 
er, cannot by notice of its dishonor, charge a subsequent indorser, whose 
liability had been discharged by the laches of the holder. Boggs’ Admr’s 
v. The Br. Bank at Mobile, 790 

See Pleading, 14. 


iNFANT. 


See Chancery, 7. 
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INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Itcannot be assumed that property was purchased at less than its fair va- 
lue, because the purchaser, after having improved it, has realized a large 
profit from the investment; and if a sale is made for a valuable, though in- 
adequate consideration, in good faith, it will not be defeated either by the 
common law, or the statute of frauds. .¢ndrews & Bro’s v. Jones, et al. 400 

2. Where a defendant in chancery, in answer to a bill, affirms that an ac- 
count, or written security for money has been settled fairly, that nothing 
is due, or uses equivalent terms, it must be understood that it has been paid, 
or at least released. Ib. 400 

3. The master reported the amount of sales for cash, and on credit, and as 
the defendants did not show that the debts were not collected, and had 
been due more than two years, the presumption arises that the debis had 
beencollected. Patterson and others v. Ware, 444 

4, When the bill charges the complainant to be a free man of color, and no 
question is raised in the court below to the frame of the bill, which prays 
a divorce, it will be presumed in the appellate court, from the allegation in 
the bill, that the parties were lawfully married, according to the laws of 
Alabama, that the defendant is also a free person of color. Also, in the 
absence of exception, that blacks and mulattoes examined as witnesses, 
are also free. Hansford v. Hansford, 561 

5. In the absence of proof that a savage tribe of Indians have laws, or cus- 
toms having the force of law, regulating the descent of property, the pre- 
sumption arises, that the property of a deceased person would belong to 
the first occupant. Brashear v. Williams, 630 

43, The presumption is, the common law prevails in those States of common 
origin with our own, and it rests with the party asserting a change or mo- 
dification to show it. ‘To show such a change or modification, the decis- 
ions of their courts must be looked to, as we look to our own, in the event 
witnesses are examined who rest their opinions on decided cases, and not- 
withstanding disagree as to the conclusions to be drawn. Inge v. Mur- 
phy, 886 
See Evidence, 16, 44, 68. 

See Execution, Writ of, 9. 

See Lien, 4. 

See Practice in Chancery, 7, 8. 
See Principal and Agent, 1, 6. 


INTEREST. 


1, In this State, judgments bear interest, and therefore the bail is liable to 
the same extent as the principal, unless the payment of the sum sworn to, 
creates an exception, and it is properto give judgment against bail forthe 
judgment, interest and costs. Kenan, Ex. v. Carr, 867 
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2. When an account is taken against the administrator of an executor, inter 
est is not chargeable with interest, unless he is shown to have used the 
funds, or was guilty of wilful neglect. Povvell, et al. v. Powell, 900 


JUDGMENT AND DECREE. 


1. Where several judgments are rendered for the same debt, it seems that 
the satisfaction of one will operate to discharge the other, except as to the 
costs; and if one of the defendants in such judgments has a claim on the 
other, he must assert it by suit in his own name. 4bercrombie, et al y, 
Conner, 2993 

2. To sustain a summary judgment of the State Bank for thirty per cent, 
damages, upon the dishonor of a bill of exchange, it must be shown by the 
record, that it was purchased by the bank, to make a remittance in pay_ 
ment of the State bonds. The statement of a fact from which such an in- 
ference might be drawn, is not sufficient. Leigh v. The State Bank, 339 

3. To authorize a judgment to be rendered nune pro tunc, there must be some 
matter of record, or memorandum of the court, and the regularity of such 
judgment may be revised on error. .4ndrews’ Adm’r v. The Br. Bank at 
Mobile, 375 

4. Where a judgment by default or nil dicit is rendered upon motion, in fa- 
vor of a bank, the record must show the liability of the defendant for the 
debt or demand, and that the facts were proved which gave the court ju- 
risdiction. Ib. 375 

5. An affirmation in a judgment nune pro tunc, that the record discovered 
sufficient matter to authorise the amendment, will sustain it, though the 
matter is not specially stated, if the defendant appeared, upon the motion, to 
perfect the judgmeut, arid does not show by a bill of exceptions, or in some 
other appropriate manner, that the facts reeited in the entry are untrue.— 
Rains v. Ware & Warren, 623 

6. Ina verdict finding that an apparatus consisting of chemical, astronomi 
cal and philosophical instruments is subject to the levy, it is not a valid 
objection to the judgment that the instruments are not separately assessed, 
but that the whole is valued together. Brumby v. Langdon & Co. 747 

7. In an action upon an open account against several persons, it cannot be 
objected that a note given by one of them in the name of all, but without 
their authority, in liquidation of the account, was not delivered up and 
cancelled—it being admitted by the plaintiffs that it was not the note of 
any other person than the defendant who made it, and it further appearing 
that a judgment had been recovered on it against him, which was unsat- 
isfied. Leee’s Adm’r v. Fontaine & Freeman, use, §c. 755 

8 An order of the orphans’ court, which recites that a citation issued, as re- 
quired by the statute, and thereupon orders that the will be admitted to 
probate, is at most only voidable, and cannot be collaterally impeache d 
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but must be avoided, if erroneous, in a direct proceeding. Hilliard and 
wife v. Binford’s Heirs and Administrators, 977 


See Bail, 6. 

See Evidence, 60. 

See Malicious Prosecution, 1. 
LANDLORD AND TENANT. 


1. Where a tenant, under an agreement to pay an annual sum for rent, holds 
over without any new agreement, a continuance of the tenancy will be 
presumed and the obligation to pay rent willbe inferred. Harkins et al. v- 
Pope, et al. 493 


LEGACY. 

1. A father, by will executed in 1838; bequeathed ten slaves to each of his 
children, and all those remaining to his wife; afterwards, in 1842, one of 
these children, a daughter, marries, and the father then, by deed, settles 
her slaves to her sole and separate use, for her life, with remainder to her 
children, living at the time of her death. The testator, at the time of his 
death, was possessed of forty-three slaves. Held, under these curcumstan- 
ces, the subsequent provision for the daughter, on her marriage, was an a- 
demption of the legacy. Roberts and wife v. Weatherford, 72 

See Dower, 1. 

LIEN. 

1. Where one accepts a trust, by which a debtor devotes all his property to 
the payment of his creditors, the trustee thereby waives any specific lien, 
he may have on the property, by virtue of execution, and must take ac- 
cording to the stipulations of the deed of trust. Harrison, §c. v. Mock, et 
al. 185 

2. H sold land to F, and took his note for the payment of the purchase mo- 
ney, afterwards F wen his note upon the result of the Presidential elec- 
tion of 1840, and the same was delivered up by H. Held, that the wager 
was illegal and void, that the delivery of the note to the maker did not dis- 
charge his indebtedness, and it was competent for the vendee, by suit in 
equity to assert his equitable lien, and enforce a collection of the pur- 
chase money by a sale of the land. Foreman v, Hardwick, 316 

3. Where the vendor of land files a bill to enforce his equitable lien, he will 
be compelled to do equity; if therefore, the vendee bids off the land, at a 
sale under an execution against the vendor, issued on a judgment render- 
ed after the purchase, he shall be allowed the amount which he paid to the 
officer holding the process: for, although his title could not have been dis- 
turbed, yet if a third person had become the purchaser, a cloud would be 
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cast over it, and the vendee himself might perhaps be involved in expen- 
sive and troublesome litigation. 1b. 317 

4. B placed money in the hands of R, to enter at a land office a tract of land 
for him; the land was entered with his money, by R, in his own name, 
and a patent was issued accordingly; afterwards, B authorized R to sell 
the land for him, which was done, and the notes for the payment of the 
purchase money taken payable to the latter; R delivered the notes to B, 
who brought suit thereon, and recovered judgments in the name of R, for 
his use, which remained unsatisfied: Held, that B, by suit in equity, might 
enforce the equitable lien of the vendor for the purchase money ; that al- 
though the notes were not assigned to him by indorsement, yet it must be 
intended that he received them in payment of a debt previously existing, 
or created simultaneously with the transfer. Graggs, et al v. Bailey, 341 

5. The lien of a vendor who has conveyed the land toa purchaser and taken 
notes for the price, is not waived by his passing the notes to another with- 
out indorsement, but may be enforced by that holder, or by the vendor 
when the notes are returned to him, against a sub-purchaser with notice 
of the equity. White v. Stover, et al. 44] 
See Pleading, 11. 


LIMITATIONS AND NON-CLAIM, STATUES OF. 


1. An actual presentment of a claim against the estate of a deceased person, 
or something equivalent thereto, is necessary to prevent the operation of 
the statute of non-claim. Knowledge of the existence of the claim, on the 
part of the executor, or administrator, no matter how full, and complete, 
will not dispense with such presentation, and the rule is the same in chan- 
cery as atlaw. Jones’s Ex’rs v. Lightfoot, 18 

. Where a right of action depends on a contingency, the statute does not 
begin to run until the contingency happens. But a demand depending on 
the rectification of a mistake, by a court of chancery, is not a contingent 
demand, which will prevent the operation of the statute. Jb. 18 

. It is competent for a defendant to sue out a writ of error to revise a judg- 
ment in form nune pro tunc any time within three years after its rendition, 
where nothing bearing the semblance of a judgment had- been previously 
rendered, the statute limiting the prosecution of writs of error would not 
begin to operate sooner. Andrews’ Adm’r v. The Branch Bank at Mo- 
bile, 375 

. The presentation of a note to an administrator, within eighteen months 
after the grant of administration, which is afterwards defeated on the 
ground of lunacy, does not withdraw a suit afterwards instituted for the 
amount of an account included inthe note, from the operation of the sta- 
tute of non claim. Badger & Steele v. Kelly, adm’r, 944 
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5. An admission of the correctness of an account, before the statute of limi- 
tations has created a bar, postpones the operation of the statute three years 
longer. Deshler v. Cabiness, 959 

6. A judgment obtained against one administrator by motion, which is so ir- 
regular that it is afterwards set aside on his motion, is not evidence of a 
presentment of the claim to the personal representative, so as to prevent 
the bar of the statute of non-claim. Boggs’ Adm’rs v. The Br. Bank at 
Mobile, 970 


MALICIOUS PROSECUTION. 


1. In an action for maliciously suing out attachment process, it is not com- 
petent for the plaintiff to show that most ofthe debt was due for usurious 
interest, when the judgment in the attachment suit is for the whole sum 
claimed. Such judgment is conclusive of probable cause, until reversed, 
set aside, or its validity impaired by the judgment of some competent tri- 
bunal. Jones v. Kirksey, 839 

2. In an action for malicious prosecution in charging the plaintiff with a lar- 
ceny, itis no error for the court to charge that this taking, or crime, under 
our statutes, must be with a fraudulent intent. Ifthe defendant supposed 
the facts in proof made out a case of embezzlement, or fraudulent conver 
sion under the penal code, and wished instructions on that point, he should 
ask a specific charge. Collins v. Fowler, 858 

3. When a justice issued a warrant for larceny, and the constable went to 
the house of the party, and informed his wife, the appearance and submis- 
sion at the examination, is to be considered as an actual arrest, when the 
suit is against the prosecutor for a malicious prosecution, The same ef- 
fect is to be given to the order of a justice, that the party be in custody, 
when the officer is present, as well as the party—the latter submitting to 
proceed with the examination. Jd. 859 


MANDAMUS. 

1. Where a party in a cause pending at law, proposes interrogatories to his 
adversary, pursuant to the statute, and they are improperly rejected, his 
appropriate remedy is a mandamus, to compel their allowance. Mallory, 
et al. v. Matlock, 595 

MARRIAGE AND MARRIAGE SETTLEMENT. 


1, Semble: that verbal agreements entered into before marriage to convey 





property, or make a settlement in consideration of the marriage, cannot be 

enforced. Andrews & Bro’s v. Jones, et al. 401 

2. To make an ante-nuptial settlement void as a fraud upon creditors, it is 

necessary that both parties should concur in, or have notice of the intend- 

ed fraud. 1b. 401 
133 
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MARRIAGE AND MARRIAGE SETTLEMENT—continuep. 


3. In legal effect, marriage is a gift to the husband of all the wife’s chattels 
in her possession, and of her choses in action if he reduce them into pos- 
session ; if the choses are not reduced into possession by the husband du- 
ring coverture, they remain the property of the wife, on the dissolution of 
the marriage. Ib. 401 

4, Where an adult daughter, in contemplation of marriage, joins with her 
intended husband in relinquishing her entire estate to her mother, who 
was its guardian, and in possession of it—there being no evidence to im- 
pugn the bona fides of the transaction, and the daughter and husband de- 
claring their determination to abide by it, the release cannot be set aside 
at the instance ofthe creditors of the latter, and the estate made chargea- 
bleto them. Ib. 401 

5. A court of chancery will not allow the husband to recover the equitable 
estate of the wife, without making such provision and settlement for her 
benefit, as may be proper under all the circumstances. Ib. 401 

See Deeds, and Registry of, 4. 
See Husband and Wife, 12. 
See Wills and Testaments, 2. 


MASTER AND SLAVE. 


1. The master, or overseer, and not the slave, is the proper judge whether 
the slave is too sick to be ableto labor. The latter cannot, therefore resist 
the order of the former to go to work forthis reason. T'he Stale v. Abram, 
a slave, 928 


MAYHEM. 

1. The offence of mayhem may be committed without an entire mutilation 
of the member; but the biting offa small portion of the ear, which does 
not disfigure the person, and could only be discovered on close inspection, 


or examination, when attention was directed to it, is not mayhem under 
the statute. The State v. Abram, a slave, 928 


MISTAKES. 


See Deeds and Bonds, 1. 
See Pleading, 1. 


MORTGAGOR AND MORTGAGEE. 


1. A mortgagee claiming title against a purchaser under a judgment credi- 
tor of the mortgagor, must prove the consideration of the mortgage. Doe 
ex dem. McGintry & McCarty v. Reeves, 137 

2. The legal estate of the mortgagee does not pass to the purchaser under 
asale under a decree of foreclosure, when the decree does not bind the 
equity of redemption of the mortgagee, conveyed by him to another after 
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MORTGAGOR AND MORTGAGEE—continvep. 


on 


10. A mortgagee in possession under the provisions of the mortgage for the 


INDEX. 


the mortgage, in consequence of the omission to make that other a party 
to the bill. Glidden v. Doe ex dem. Andrews, , £66 


. The effect of such a decree, and purchase under it, is not to destroy the 


legal estate of the mortgagee, and he may, notwithstanding, maintain 
ejectment at law for the mortgaged premises. The title remains as it was 
entirely untouched by the decree. Ib. 166 


. Quere2 Whether a legal title of a mortgagor will pass under a general 
£ gag p g 


conveyance by him of all his real and personal estate upon trust to sell for 
the purpose of paying his debts. Ib. 167 
Upon a bill filed to foreclose a mortgage, the heir of the mortgagee in 
possession, is a necessary party, and it is unimportant whether he is plain- 
tiff or defendant. Huggins, dm’r, and Hilliard v. Hall, Wragg & Chan- 
dler, 283 
A mortgage is not avoided by the discharge of the mortgagor as a bank- 
rupt under the act of Congress of 1841. Stewart v. nderson and anoth- 
er, 504 


7. A. executed a mortgage to P. in 1841; conditioned to be void, if he 


should pay tothe mortgagee certain sums of money on days designated for 
the payment ; and further, if he should pay to the P. & M. Bank of M. the 
sum of $321 67, in three months, &c.; the payment of which was secur- 
ed to the bank by a note and mortgage made by P. in 1837: in February, 
1842, A. was declared a bankrupt; in May of the same year the mort 
gaged premises were sold under a power of sale contained in the mort™ 
gage by P. to the bank in consequence of the failure of A. to pay the deb, 
secured thereby ; at this sale A. became the purchaser, and received a deed 
for the property ; in July following a final decree was rendered, declaring 
him a bankrupt, and ordering a certificate of discharge from his debts: 
Held, that A. did not acquire an absolute title to‘the premises, but held 
them in subordination to the mortgage of 1841, so far as the debts intend- 
ed to be thereby secured were unsatisfied ; and this although that mort- 
gage contained no warranty of title. Ib. 504 
. The words “grant, bargain and sell,” when used in a mortgage in fee 
are within the spirit of the act of 1803, “ respecting conveyances,” a co- 
venant to the grantee, his heirs, &c., that the grantor was seized ofan in- 
defeasible estate in fee simple, freed from incumbrances done or suffered 
from the grantor, &c.,as also for quiet enjoyment against the grantor, his 
heirs, &c. Jb. 504 


9, If the jurisdiction of the orphans’ court attaches upon an application by an 


executor or administrator, to sell the real estate of his intestate, then the 
proceedings will not be void; and if voidable merely, they cannot be col- 
laterally impeached. [Wyman, etal. v. Campbell, et al. 6 Porter’s Rep, 
219.] Duval’s Heirs v. The P. & M. Bank, 636 
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MORTGAGOR AND MORTGAGEE—conrtinuep. 


purpose of collecting his debt by the reception of the rents and profits, may 
purchase the mortgaged premises at a sale under a decree of the orphans 
court, upon the petition of the personal representative of the mortgagor, 
and a decree in such cases is not void, merely because the mortgagor has 
not the actual possession. Ib. 636 


NEW TRIAL. 


1, The granting or refusing a new trial, addresses itself to the discretion of 
the court trying the cause, and an appellate court will not inquire whether 
it was rightly refused, or the reasons which influenced the decision were 
well founded. Spence v. Tuggle, 538 


NOTARY PUBLIC. 


1. A notary in whose hands a negotiable note is placed for demand and pro- 
test, must inform the holder with promptness, if he does not give notice of 
its dishonor; and if he underrakes to give notice, he must do so in such a 
manner as to make it effectual in law. Marston v. The Bank of Mobile, 284 

See Evidence, 70. 


NOTICE. 

1. Notice to the cashier of a bank, that its modification of the proposals of 
a party are acceded to by him, is notice tothe bank. Branch Bank al 
Huntsville v. Steele, 915 
See Bills of Exchange and Promissory Notes, 1. 

See Indorser and Indorsee, 2. 


NUISANCE, OBSTRUCTION OF LIGHTS. 


1. One who erects a house in a city or town, on the margin of his lot, with a 
window opening upon the lot of an adjoining proprietor, does not thereby 
acquire such a right to the use of his window as to deprive the adjoining 
proprietor of the right to build on his lot, in any manner his judgment or 
fancy may dictate. Ray v. Lynes, . 63 

See Chancery, 2. 


ORPHANS’ COURT. 

1. [t is competent for the orphans’ court, onthe application of a legatee to 
make a partial distribution of the estate, although the final settlement is 
continued over upon the application of the executors. Sankey’s Ex’rs v. 
Elsberry, 455 

2. Anorder of the orphans’ court disallowing the account of a previous ad- 
ministrator in a settlement with the administrator de bonis non, is such an 
“order final,” within the statute, as may be revised on appeal or writ of 
error. Shortridge v, Easley, adm’r, &c. 520 

%. Since the passage of the act of 1843, it is not necessary that the judge 
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ORPHANS’ COURT. 


of the county court should audit the accounts of executors and administra- 

tors, previous to a final settlement. Steele v. Knox, 608 
4. It is competent for the orphans’ court to set aside a sale of lands made by 

commissioners under its decree, any time before confirmation; and the 

failure of the orphans’ court to confirm the report of the commissioners; 

and ordering a re-sale, will annul what has been done by the commission_ 

ers, and release the purchaser from his bid, in the same manner as if the 

court had so declared in totidem verbis. Duval’s Heirs vy. The P. & M, 

Bank, et al. 636 

See Conflict of Laws, 3. 

See Estates of Deceased Persous, 3, 4. 

See Guardian and Ward, 2. 

See Indian Tribes, 3. 

See Judgment and Decree, 8. 

See Wills and Testaments, 4. 


PARENT AND CHILD. 


1. Upon a bill filed for divorce, where a clause is inserted invoking the ju- 
risdiction of the chancellor to dispose of the minor children, it is proper 
for the court, after decreeing a divorce a vinculo to proceed to determine 
which parent shall be intrusted with the custody of the minor children.— 
Hansford v. Hansford, 56] 


PARTNER AND PARTNERSHIP. 

1. In asuit by several partners, one of the plaintiffs consenting to ee sworn 
as a witness, is competent for the defendant, although his copartners may 
object to him. Cunningham v. Carpenter & Watson, 109 

2. P purchased the interest of S, a partner in a mercantile concern, becomes 
a member of it, undertakes to pay all the liabilities of that partner as such, 
and to occupy his situation in respect to the parinership; afterwards, P 
acquired a note made by the firm previous to his initiation: Held, that it 
was competent for P to maintain an action against any of the makers, in 
virtue of the indorsement to him, unless it be the partner to whose place he 
has been substituted. Penn v. Stone, 209 

3. Several persons engaged in a partnership for the purpose of buying lands 
from Indians, and re-selling them, the parties to be interested in the pro- 
fits, in the proportion that they each invested their money in the purchase 
of land: Held, that funds arising from the re-sale of land in the hands of 
any of the partners, being the profits of the land re-sold, was the money of 
the company open to re-investment ; and whilst such a fund existed, ade- 
quate to the demand, no partner could be considered in default, if his pro- 
portion of it was sufficient to meet the exigency. Nor could a member op 
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PARTNER AND PARTNERSHIP—conrtrinuep. 


the firm, actively engaged in its business, be excluded froma participation 
in its benefits for want of funds without notice. Patterson and others v. 
Ware, 444 
4, When a bill is filed by one of a partnership for the purpose of buying and 
selling land, for his share of profits of the land actually sold, and the other 
partners unite in resisting his claim, the court is not called on to settle the 
accounts of the other partners, the nature of the partnership being such 
that upon the sale of a tract of land, each had his right to a share of the 
proceeds. Ib. 444 
5. Although a partnership for the purchase and sale of lands, can only be 
constituted by writing, yet if some of the original partners withdraw, and 
substitute other persons in their stead, who are recognized and treated as 
partners by the remaining members of the firm in their written transac- 
tions, this is sufficient within the statute of frauds. Rowland v. Boozer, 
690 
6. An unincorporated association of individuals, who had been dealing in 
real estate, having sold all their lands, met, charged the amount in their 
treasurer’s hands as cash, and ordered that the company should not meet 
again: thereupon the treasurer was ordered to pay over to each of the 
members the amount respectively due them by a day designated, if a cer_ 
tain suit was not previously instituted. The suit was not brought by that 
day, and a note made by one of the company of which the association was 
the proprietor, was delivered to another to collect, retain to the extent of 
his share of the profits, and pay over to the treasurer the residue: Held 
that the party receiving the note could maintain an action thereon, in the 
payee’s name, for his own use, though the defendant and himself had been 
members of the same partnership, and before the assets of the firm were 
distributed, had a joint interest in the note; and this although the suit 
contemplated, had been instituted since the distribution and was still pend 
ing. Ib. 690 
7. Where a retiring partner sells his interest in the firm toa co-partner, and 
several others, who unite in the same business, the new firm stipulating to 
pay the debts of their predecessors, the stipulation being founded upon a 
sufficient consideration, does not come within that provision of the statute 
of frauds, which declares that no action shall be brought upon a promise to 
answer for the debt, &c. of another person. Lee’s Adm’rs v. Fontaine & 
Freeman, use, &§c. 755 
8. Where a retiring partner sells his interest in a mercantile partnership to 
a third person, who undertakes to pay the debts of the firm, a creditor of 
the firm cannot, in virtue of this undertaking, maintain an action upon his 
demand against the incoming partner and his associates. 1b. 755 
4. Where a party makes out an account against a partnership, for some of 
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PARTNER AND PARTNERSHIP— continvEp. 


the items of which only one of the partners is liable, if upon a separate 
judgment against this partner, the security given by him for the amount of 
the entire account, a sum has been collected not more than sufficient to 
pay the items for which he alone is responsible, it may be appropriated to 
their payment, and the partnership made liable for those items which are a 
joint charge. Ib. 755 
10. It is not competent for parties, by articles of agreement between them_ 
selves to invest such person as a majority of them shall afterwards appoint 
with power to sue in his own name for monies agreed to be contributed 
by each partner tothe general fund. Fortune v. Brazier, 791 
11. Chancery has no jurisdiction of a bill by one of several partners to whom 
a balance is owing on the final settlement of the accounts to decree him 
his separate proportion. Ifa settlement is the object of the bill, all the 
partners should be joined, but the one partner can only sue at law for his 
ascertained balance. McGehee, et al. v. Dougherty, 863 
12. The agreement of a creditor to discharge one partner on his securing the 
payment ofa portion of the debt, but reserving the right to proceed agains; 
another partner, does not operate to discharge the latter. Browning & Co 
v. Grady, Adm’r, 999 
See Evidence, 53. 
See Practice at Law, 6. 


PARTY WALLS. 
See Assumpsit, 1. 


PAYMENT. 


1, Where money is paid by the defendant, after the appearance term of the 
plaintiff’s action, upon an execution issued on a judgment rendered against 
him as the surety of the plaintiff, in favor of a third person, the defendant 
cannot avail himself of such payment, either as a payment or set off.— 
Franklin v. Mc Guire, Adm’r, §c., 557 

2. The reception of a promissory note in liquidation, or even in payment of 
an open account, will not discharge the debtor from the original cause of 
action, if it is invalid as to some of the parties who appear to have joined in 
making it, because the debtor who made it, was not authorized to bind 
them; and although a judgment has been recovered upon the note against 
the debtor who made it, or the note has been negotiated, yet the par- 
ties liable to pay the account, may be sued thereon, if the judgment has 
been unproductive. Lee’s Adm’rs v. Fontaine & Freeman, use, &c. 755 

3. Where a party makes out an account against a partnership, for some of 
the items of which only one of the partners is liable, if upon a separate 
judgment against this partner, the security given by him for the amount o¢ 
the entire account, a sum has been collected not more than sufficient to 
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PAYMENT—continvuep. 
pay the items for which alone he is responsible, it may be appropriated to 
their payment, and the partnership made liable for those items which are a 
D Aste 


joint charge. 1b. 759 
See Pleading, 12. 


PENALTY. 
See Steamboats, &c. 1, 2, 3. 


PLEADING. 


1. A bond in which Hudson and Jones are obligees, cannot be sued and re- 
covered on at law, in the name of Hudson and James, alledging in the de- 
claration, and proving that the latter, and not Jones was intended to be an 
obligee, and the insertion of the wrong name was a mere mistake. In 
such case it is competent for a court of equity to reform the bond, accord- 
ing to the intention of the parties, upon the mistake being satisfactorily es- 
tablished, Gayle, et al. v. Hudson, et al. 116 

2. In a decl:ration against a carrier for the loss of goods, it is necessary to 
aver a delivery of the goods to him, and the omission to make such an a- 
verment, would be fatal on general demurrer. Jordan v. Hazard, 221 

3. Where the declaration in an action of trespass to try titles, alledges that 
the »'xintiff was seized of the premises in question on a certain day, and 
month, if will be presumed that the time of the seizure was previous to the 
commencement of the suit, though the year is not stated. Whiteside v. 
The Branch Bank at Decatur, 249 

4, It is nota good plea by an administrator to an action against him, that he 
had resigned the trust—the plea should also alledge, either that he had 
administered the assets that came to his hands, or that he had delivered 
them to his successor. Gayle, Adm’r, §c. v. Elliott, 264 

5. A deraurrer will not be sustained to a plea puis darrien continuance for 
want of an affidavit. The objection should be made to its reception by 
the court. McCall, use, &c. v. McRae, “ 313 

6. When the pluintiff declares on the common counts, for work and labor, he 
cannot recover, if it is proved that there was a special contract between 
the parties, that the plaintiff should receive a part of the crop, although 
the precise terms of the contract are not shown. Snedicor, Adm’r, v. Leach- 
man, Adm’r, 330 

7. Usrey and Usury are idem sonans. Gresham v. Walker, 370 

8. Where the variance between the count and cause of action set out on 
oyer, isso palpable and material that it does not appear from a comparison 
that they are prima facie identical, then, the agreement has not been set 
out according to its legal effect, and a demurrer should be sustained. Me- 
Donald v. Dodge and McKay, 529 





